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CURRENT EVENTS. 





Is Marriace a Conrract?—Nobody can 
‘‘say an undisputed thing in such a solemn 
way,’’ as judges of courts of high degree. 
And it may be added, that the superb confi- 
dence with which they often enunciate prop- 
ositions manifestly disputable will sometimes 
mislead even the very elect of the law. We 
are led into this line of remark by having ob- 
served, in the report of the cause celebre of 
Morduant v. Moncrieffe,! a dictum of one of the 
judges to this effect: ‘‘Marriage is not, as it 
is often popularly called, a contract. If it 
were, it could, according to every principle 
of the laws of contracts, be rescinded by mu- 
tual consent, but it cannot. ‘There is a con- 
tract before marriage, which is a contract to 
marry, but marriage is the fulfillment of the 
contract which is then satisfied and ended, 
and there is no further contract. Marriage 
imposes a status which was by the law, before 
the statute, fixed on the persons forever.’’ 

In this extract, and we say it with appro- 
priate deference, there are, in our opinion, 
two errors, It is not true that ‘‘according to 
every principle of the laws of contracts,’’ a 
contract, not of marriage, may be rescinded 
by mutual consent, or in other words, that 
rescindability by mutual consent is of the es- 
sence of u contract. If that were true, con- 
tracts might be rescinded by mutual consent 
even after the rights of third persons had be- 
come involved. The true theory of the re- 
scission of contracts is, as we conceive, that 
parties competent to contract once, can con- 
tract a second, third, or fourth time, as often 
indeed as they choose, and as long as they 
continue competent. And as long as they hold 
the control of the subject matter of the first 
contract, they can do with it as they please. 
In other words, the rescission of a contract is 
a new contract with the parties reversed, and 
the terms so adjusted as to restore perfectly 
the antecedent status. 

The learned judge says; ‘‘Marriage is not, 


143 L. J. H. of L. Prob. and Matri. 49. 
Vol. 23.—No. 13. 





as it is often popularly called, a contract.’’ 
That it is not a mere popular and vulgar er- 
ror to call marriage a contract is manifest 
from the following remark of Judge Story, 
who says:” ‘‘Marriage is treated by all civil- 
ized nations as a peculiar and favored con- 
tract.’’ It is not, as the learned judge as- 
sumes, merely the fulfillment of the ante- 
cedent contract to marry, but a new and 
momentous contract, and the very words of 
the marriage service of the Church of Eng- 
land, and of every other church, indicates its 
nature beyond all controversy. There is the 
essential ‘‘meeting of minds,’’ each party, in 
consideration of the correlative promises and 
undertakings of the other, promises and un- 
dertakes thereafter to do and perform certain 
succinctly stated things, and the contract is 
complete. Public policy appends to it the 
quality of irrevocability, and all churches 
concur in bestowing upon it their benedic- 
tion. 

Marriage is therefore primarily a contract ; 
it has, and must needs have, all the essential 
elements of a contract, the competency of 
parties, the consensus, or meeting of minds, 
the reciprocal consideration. Judge Story 
says: ‘‘I have, throughout, treated marriage 
as a contract in the common sense of the 
word because that is the light in which it is 
ordinarily viewed by jurists, domestic as well 
as foreign.’’* Besides being intrinsically 
and essentially a contract, marriage is a good 
deal more; it is, as Judge Story says, ‘‘an 
institution of society,’’ as the learned Judge 
puts it, it is ‘‘a status,’’ it is the Holy Estate 
of Matrimony, as the clergy reverently call 
it, and according to the Roman Catholic 
Church it is a sacrament. 

It may be proper to add, that in the case 
of Morduant v. Moncrieffe,t the question 
whether marriage is a contract was not the 
issue involved, which was whether, under the 
Divorce Statute of England, proceedings for 
a divorce could be instituted and prosecuted 
against an insane wife on account of alleged 
antecedent adultery. The case was one of 
the saddest in judicial history. Lady Mor- 
duant, upon the return of her husband from 
a pleasure excursion, informed him that, dur- 


2 Story’s Conf. of Laws, § 108. 
3 Story Confl. Laws, § 108, u. 
4 Supra. 
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ing his absence, she had been guilty of adul- 
tery with several, named, titled personages. 
Soon afterwards, and before the institution of 
proceedings for divorce, it became manifest 
that she was insane, and it was a matter of 
great doubt, at the time, whether her insan- 
ity did not, in legal phrase, ‘‘relate back to,’’ 
and include her confession, whether there 
was any truth whatever in it, and whether the 
wreck of her good name was not the result of 
incipient insanity. 





Criumat Law Rerorm.—The New York 
Nation, of the I6th inst., publishes a com- 
munication from a Kentucky correspondent 
entitled, ‘‘Agitation against Murder,’’ pro- 
testing against the laxity with which the law 
is administered in cases of murder and other 
crimes of violence. The writer lays the blame 
less upon ‘‘a mawkish sentiment in favor of 
the unhappy prisoner, or a barbarous sym- 
pathy with his crime,’’ than upon the influence 
over legislation, of ‘‘lawyers who practice in 
the criminal courts,’’ and in a less degree upon 
the undue leniency and over caution in trial 
and appellate courts, and the too merciful ex- 
ercise of the pardoning power of the execu- 
tive. We think that the Nation’s corre- 
spondent ascribes too much influence in this 
matter to criminal court lawyers, indeed, we 
doubt whether such influence is really exert- 
ed to any appreciable extent. The other 
causes to which he attributes the evil, cer- 
tainly exist, and are sufficient of themselves 
to account for it. There can be no doubt 
that the tardiness and uncertainty of justice, 
especially in cases of those whom the Na- 
tion’s correspondent denominates ‘‘genteel 
criminals,’’ is a shame and a scandal to our 
courts and demands a thorough and speedy 
remedy. ‘Time was, within a hundred years 
past, when criminal law deserved the re- 
proach of excessive severity. Men, women, 
even children were hanged for petty larceny, 
even for stealing a loaf of bread. The dread- 
ful list of capital crimes included not less 
than a hundred offenses. 

In these latter, more merciful days, we 
have changed all that, but the pendulum has 
swung too far in the other direction. The 
reform now needed is not, as in the 





days of Romilly, on the side of mercy, 
but on that of justice. We want, not more 
severity perhaps, but more certainty and 
more expedition in the punishment of crime. 
In the old times, as now, the ‘‘genteel pris- 
oner’’ escaped scatheless. ‘‘Genteel’’ peo- 
ple slaughtered each other in duels, with 
even more impunity than they now do in the 
modern street-fight. The evil is undeniable, 
what is the remedy? 

The Nation’s correspondent suggests the 
organization of a ‘-National Association for 
Criminal Law Reform ;’’ that from it should 
proceed projects of reform, to be laid before 
the State legislatures, and before Congress. 
Six subjects are suggested on which reform 
is deemed essential: 

‘*1, The mode of empanelling juries, and 
particularly the admission of ‘bystanders,’ 
and the challenge for having ‘formed or ex- 
pressed an opinion.’ 

2. The continuance of causes on the mere 
demand of the accused, based on his own 
affidavit. 

3. The definition of insanity, as an excuse 
for crime; the proof of such provocation as 
adultery, seduction, etc. 


4. The definition of self-defense in cases of 


homicide. 
5. The allowance of new trials and writs of 
errors or appeals. 

6. The pardoning power; its restriction or 
regulation. 

On the first point, it is hardly necessary to 


say that special caution is necessary, lest in 


changing the mode of selecting jurors, the 


substantial benefits of the time-honored right 
of trial by jury be diminished, or imperilled. 
We think, however, that with due care, great 
improvements may be made on the present 
system. The subject of continuances will bear 
a deal of very thorough reformation. Under 
the existing practice, a regular system of ob- 
taining continuances may be, and often is, 
framed by astute lawyers, somewhat like the 
infallible combination of the gambler, but un- 
like that combination, it will always win. Be- 
fore the battle of the Boyne, King William said 
to Schomberg, his favorite general: ‘‘The en- 
emy is advancing upon us.’’ ‘That is as he 
pleases,’’ replied the veteran. ‘‘He will give 
us battle to-morrow,’’ added the King. 


‘‘That will be as we please,’’ replied the’ 
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strategist. So, under the loose practice in 
most of the States, the experienced criminal 
lawyer can, at his pleasure, try or continue 
until all dangerous witnesses have been re- 
moved by death or expatriation. 

The ex post facto insanity, tolerated by 
criminal courts, has long been a reproach to 
the administration of the law. A man may 
go through his youth, deep into middle age, 
with a head, according to the judgment of all 
his friends and acquaintances, as level asa 
mill pond, but if, even late in life, he com- 
mits a gross crime, he is adjudged, by the 
court, to be, and to have been from his youth 
upward, a crank of ths very craziest descrip- 
tion. This subject, however, is rather too 
large and too tough to be disposed of at the 
end of an article, and we can only add that 
we cannot see much hope of reforming the 
abuses connected with it without a thorough 
revision and reorganization of the whole sys- 
tem of expert evidence. Whatever else the 
doctors may be, they are certainly, and al- 
ways, dissentaneous, two of them can hardly 
ever agree, and with half a dozen as expert 
witnesses, it will be a very clear case if one of 
them does not furnish a loop upon which to 
hang the much disiderated reasonable doubt. 
For want of space we must defer, to a more 
convenient season, what we have to say as to 
self defense, new trials and pardons. 








NOTES OF RECENT DECISIONS. 





Haseas Corpus—EscarE—TeERM or Impris- 
ONMENT.—In Delaware a case of the first im- 
pression in that State, and in some respects 
equally unprecedented elsewhere, has recent- 
ly been decided upon an application for dis- 
‘charge from imprisonment made upon habeas 
corpus. It seems that Frank McCoy, a noted 
malefactor was, a number of years ago, sen- 
tenced to imprisonment in the county jail, 
fora term of ten years. After suffering a 
portion of his imprisonment he made his es- 
cape, and remained at large for nine years, 
seven month and ten days. Having been re- 
captured, he was consigned to jail to serve 
out his term of ten years. He sued out a 
writ of habeas corpus and asked to be dis- 
charged upon the ground that his term of im- 
prisonment had expired by lapse of time. 








Without more, there seems to be no difliculty 
in denying the prayer of his petition, and re- 
manding him to jail. But it seems that, in 
Delaware, the statute prescribes that when a 
defendant is convicted and sentenced to im- 
prisonment, the sentence must designate not 
only the day when the imprisonment shall be- 
gin, but also the day on which it shall termin- 
ate. McCoy’s sentence was in conformity 
with the statute; it designated the day on 
which, regularly, he would be entitled to de- 
mand his liberation. That day was past, and 
the question for the judge, upon hearing the 
petition was, what effect, if any, should be 
given to the clause of the statute which re- 
quired that the day of liberation should be 
designated, and what it meant, if anything. 

As already stated, there can be no doubt 
that when there is no time fixed for the ter- 
mination of the imprisonment, the convict 
may be required to serve out the full time for 
which he was sentenced, although, during the 
time, he was illegally at liberty, the term of 
years for which he was sentenced may have 
expired.' The time fixed for executing a 
sentence. or for the commencement of its ex 
ecution, is not one of its essential elements, 
and strictly speaking, is not a part of the 
sentence at all. But when the statute re- 
quires, as in this case, that the sentence shall 
designate the beginning and the end of the 
term of imprisonment, the case is not so 
clear. It always requires a little nerve to so 
construe a penal statute as to decide, in ef- 
fect, that it practically means nothing at all, 
so far at least as the case under considera- 
tion is concerned. In this case, unlike the 
Kansas case, the designation of the time when 
the punishment shall end, does form a part of 
the sentence, and was includedin it in obe- 
dience to an express statutory enactment. 

It is true, as the court sets forth in its 
opinion, that the modern tendency is to con- 
strue penal statutes less strictly than in 
former time, when capital punishment fol- 
lowed every conviction, yet we are strongly 
inclined to think that it is too free a con- 
struction to say that the provision in question 
means just nothing at all, or what amounts to 
the same thing, that it was prescribed as a 


1 Ex parte Clifford, 29 Ind. 101; See also, Hollon y. 
Hopkins, 21 Kans. 638. 
2 Hollon y. Hopkins, supra. 
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‘‘rule of mathematical convenience, as a mat- 
ter of descriptive detail.’’ 

The court in this case remanded the pris- 
oner to jail, where he will suffer the pre- 
scribed punishment; justice will be satisfied, 
and the result is not absurd. If the 
decision had been otherwise, the result 
would have been absurd, as it would have 
released a notorious malefactor, because he 
was adroit as a jail-breaker, and expert as a 
fugitive from justice. The absurdity is prop- 
erly chargeable to the legislature of Dela- 
ware, in incorporating so useless and mis- 
chievous 4 provision in its criminal code. 





SaLteE—WarRANTY—BrReEACH—ORAL TEstI- 
mony TO Vary Writinc—Caveat Empror.— 
In a recent case the Maryland Court of Ap- 
peals found it necessary to reiterate the well 
known doctrine that oral testimony cannot be 
admitted to vary the terms of a written con- 
tract.? 

The proof offered was a conversation be- 
tween the parties on the day before the writ- 
ing of the first of the two letters which con- 
stituted the written contract. 

The attempt seems to have been made to 
secure the admission of the testimony on the 
ground that the conversation having been re- 
ferred to in both letters was apart of the 
contract. The court however said: ‘It is 
in vain to reduce a contract to writing, if you 
may afterward refer to all that passed, by 
parol.’’ 4 

It seems that the contract related to coal 
sold for the use of the glass-works the de- 
scription specified was ‘‘fine and the run of 
the mine.’’ The complaint was that the coal 
was inferior, and that the plaintiff was there- 
by damaged. On this subject and the doc- 
trine of caveat emptor. 

The court says: ‘‘It will be perceived that 
that by the terms of the contract there is no 
express warranty with respect to the quality 
of the coal. In England the older decisions 
enunciate the general principle that the seller 
is not liable for defects of any kind in the 
thing sold, unless there is an express warran- 


3 Warren Glass Works v, Keyston Coal Co., 6 East. 
Rep. 562. 

4 Pickering v. Dorsen, 4 Taunt. 784; Gardner v. Gray, 
4 Camp. 144. 





ty or fraud on the part of the seller. A sound 
price is not tantamount to a warranty of the 
quality of the thing sold.6 In Hall v. Con- 
der,® it is said ‘the law is quite firmly estab- 
lished that, on the sale of a known ascer- 
tained article, there is no implied warranty 
of its quality.’ It is true that in some cases 
there may be what is termed falsa demon- 
stratio, as in the sale of goods by samples; 
and it has been held that under a contract to 
supply goods of a specified description which 
the buyer has had no opportunity of inspect- 
ing, the goods must not only, in fact, corre- 
spond to the specific description, but must be 
salable or merchantable under that descrip- 
tion. But no such case is presented by this 
record. The contract was for Keystone coal, 
fine and the run of the mine, and the plaint- 
iff’s evidence shows that it received coal, cor- 
responding to this particular description. The 
contract specifies Keystone coal, ‘fine and the 
run of the mine,’ and there is nothing else in 
its terms to indicate the quality contracted 
for. When delivered at the place designated, 
the plaintiff certainly had ample opportunity 
to ascertain the quality by an _ inspection. 
There is, therefore, no foundation for an im- 
plied warranty and the authority of Jones v. 
Just,’ is inapplicable to the case presented by 
this record. 

It is true that at least in two of the States 
the doctrine of the civil law, that a sale for a 
sound price implies a warranty of the thing 
sold, was at one time recognized and adopted.® 

But in most of the States this doctrine has 
been repudiated. In Seixas v. Woods,’ Kent, 
J., adopting the language of Sir Edward 
Coke, says that ‘by the civil law every man 
is bound to warrant the thing he selleth, al- 
beit there be no express warranty; but the 
common law bindeth him not, unless there be 
a warranty in deed or law.’ 
case the same court decided that ‘‘there is no 
implied warranty in a general sale, that the 
quality shall be equal to the price.’’ In 
Mixer v. Coburn," Chief Justice Shaw says: 


5 Harvey v. Young, Yelv. 21; Parkinson v. Lee, 2 
East. 322. 

62C. B. (N.S.) 40. 

7L. R.,3 Q. B. 197. 

8 Bailey v. Nichols, 2 Root, 407; Whiteford v. Me- 
Leod, 2 Bay, 380. 

92 Caines, 48. 

0 Hart v. Wright, 17 Wend. 269. 

1111 Mete. 561. 
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‘The defendant contends that there was an 
implied warranty on the sale, that the goods 
were merchantable and sound. But we think 
this position cannot be maintained. The 
tule of the common law is well established, 
that upon a sale of goods, if there is no ex- 
press warranty of the quality of the goods 
sold, and no.actual fraud, the maxim caveat 
emptor applies, and the goods are at the risk 
of the buyer. 

The citation of authorities supplied by the 
decisions in other States would seem to be 
unnecessary, as in Barnard vy. Kellogg,” the 
Supreme Court of the United States says: 
‘Of such universal acceptance is the doctrine 
caveat emptor in this country that the courts 
of all the States in the Union where the com- 
mon law prevails, with one exception, sanc- 
tion it.’ ”’ 

And the court disposes of the question in 
the following words: ‘The rule caveat emp- 
tor has always received the sanction of the 
courts of this State.’ ” 

And in one of the latest cases in which 
this question was presented, the court said: 
‘The law is well settled that when a known, 
described and defined article is ordered even 
of a manufacturer, although it is stated to be 
required by the purchaser for a particular 
purpose, and if the known, described and 
defined thing be actually supplied, there is 
no implied warranty that it shall answer the 
particular purpose intended by the buyer; 
in such case the purchaser takes upon him- 
self the risk of its effecting its purpose.’’’ 


210 Wall. 883. 

13 Hyatt v. Boyle, 5 G. & J. 120; Gunther & Roden- 
well vy. Atwell, 19 Md. 171; Rice v. Forsyth, 41 id. 404. 

14 Rasin & Co. v. Conley, 58 Md. 65. 








THE LIABILITY OF A MARRIED WO- 
MAN FOR IMPROVEMENTS TO HER 
SEPARATE REAL ESTATE. 





1. Her Liability for Improvements in Gen- 
eral.—The enabling statutes, in force in most 
of the States, have gone far to emancipate 
married women from the disabilities and re- 
straints imposed upon them by the rigorous 
doctrines of the common law. In some ju- 
risdictions this process of enfranchisement 
has been carried to the extent of giving them 





full liberty to contract, to hold and convey 
property, and to sue and be sued, the same 
as if sole. In others, their powers in these 
respects are still bounded by defined limits. 
But it is now generally held that a married 
woman, owning separate real property in her 
own right, may make valid contracts for 
work and labor to be performed, or materials 
to be furnished, in and about the repair and 
improvement of such property, and that 
debts contracted in this manner will consti- 
tute either a valid obligation at law or an 
equitable charge upon the land, according to 
the practice in the particular State.1 But in 
Pennsylvania it is held that in order to charge 
a married woman for work done upon her 
separate estate, it must appear that the work 
was necessary for its improvement or preser- 
vation.” And, indeed, in any State where 
the power to bind her property for such pur- 
poses, is drawn by implication from the stat- 
ute, rather than granted by its express terms, 
it may well be a question how far a wife can 
contract for extensive and costly improve- 
ments or additions to her realty, which are 
merely designed to enhance its convenience 
or contribute to its ornamentation, instead of 
being necessary to its enjoyment or repair. 
Such is the diversity of the statutes relating 
to married women, that no universal rule can 
be established. In Vermont it is provided 
by statute that the products of the real estate 
of a married woman may be attached or lev- 
ied upon for labor or materials furnished up- 
on, or for the cultivation or improvement of 
such estate.*® It is also held that her contract 
for the services of counsel tq protect her 
rights in real estate claimed by her as her 
separate property is binding, and that the 
sum falling due from her under such contract 
may be made a charge on the land. In In- 
diana, a married woman has whatever power 
is incident to a complete holding and full en- 
joyment of her separate real estate, but with 


1 Owen v. Cawley, 36 N. Y. 600; Dickerman v. Abra- 
hams, 21 Barb. 551; Colvin v. Currier, 22 Barb. 371; 
Butler v. Robertson, 11 Tex. 142; Ferry v. Hammonds, 
47 Cal. 82; Cookson v. Toole, 59 Ill. 515; Perkins v. 
Baker, 88 Tex. 45; Moore v. McMillen, 23 Ind. 78; 
Succession of Penny, 14 La. An. 194; Machir v. Bur- 
roughs, 14 Ohio St. 519; Lippincott v. Hopkins, 57 Pa. 
St. 828; Lippincott v. Leeds, 77 Pa. St. 420. 

2 Needham v. Woolens, 14 Weekly Notes, 525. 

3R. L. Vt., § 2324; Ackley v. Fish, 16 Reporter, 220. 

4 Major v. Symmes, 19 Ind. 117. 
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a restriction upon her power to encumber or 
alienate the same; when, therefore, an im- 
provement upon her estate is necessary and 
proper for a full and complete enjoyment of 
such estate, she can charge her separate 
property with debts created in making the 
improvement. 

2. Husband’s Power in this Regard.—It is 
settled beyond all question that the courts 
will not recognize any right in a husband to 
charge the separate real estate of his wife by 
his contracts for its improvement against (or 
without) her consent; he has no more author- 
ity to do so than a mere stranger would have.® 
And it seems that a wife’s merely joining with 
her husband in a promissory note given for 
labor and material bestowed upon her real 
property cannot create a charge upon the 
land.’ It is sometimes stated that a wife may 
be bound by the acts of her husband, in ref- 
erence to her separate property, when they 
are performed by her authority and approved 
by her.* And in one case, where a husband 
gave his individual notes for the value of im- 
provements made upon his wife’s separate 
estate, which he held in charge and trust, and 
the wife assented to and acknowledged the 
improvements and the debts, and the hus- 
band became insolvent, it was held, in equity, 
that the separate estate of the wife was liable 
for the debts, and that the creditors of the 
husband were entitled to the same equity 
which he would have had, had he paid the 
debts.? And we find it decided that evidence 
that the work was done with her knowledge, 
may warrant the jury in finding that she 
agreed to pay for it, although it raises no 
such presumption of law as will authorize the 
judge to direct a verdict for the plaintiff.” 
But the better rule seems to be, that the ez- 
press contract of the wife is necessary in or- 
der to bind her property. And the mere 
fact that she had knowledge of the use,in the 
improvement of her separate estate, of build- 
ing materials which had been contracted for 
by her husband, will not render her liable in 


5 Lindley v. Cross, 31 Ind. 106. 

6 Johnson v. Tutewiler, 35 Ind. 353; Hughes v. Pe- 
ters,1 Cold. (Tenn.) 67; Barto’s Appeal, 55 Pa. St. 
386 


7 Johnson v. Tutewiler, 35 Ind. 353. But see Marsh 
y. Alford, 5 Bush, 392. 

8 Baker v. Roberts, 14 Ind. 552. 

9 Smith v. Poythress,}2 Fla. 92. 

10 Westgate v. Munroe, 100 Mass. 227. 





assumpsit on the husband’s contract." It 
will be sufficient, however, if the husband’s 
agency to contract in her behalf and to charge 
her estate is clearly shown, or if some fraud 
imputable to her has induced the plaintiff to 
part with value.” In Penusylvania a further 
limitation is imposed, viz.: that a married 
woman is not liable for a debt contracted for 
the avowed purpose of improving her sepa- 
rave estate, unless it is shown that the money 
was in fact applied to that object.” And al- 
though a debt contracted in this manner, and 
for this purpose, will constitute an equitable 
charge upon her separate estate, yet a judg- 
ment given by her for such debt is null and 
void; it was so at common law, and the rule 
has not been changed by the enabling acts." 
3. Liability to Mechanic’s Liens.—It is 
held in several of the States that a mechanics’ 
lien can be created in the usual manner, not- 
withstanding the owner of the property is a 
married woman, if the labor and materials are 
furnished at her request, for the improve- 
ment of her individual estate, or upon her 
husband’s request, with her consent, and by 
her express authority." And itis said that 
even without the enabling statutes she would 
be able thus to subject her property to me- 
chanic’s liens.° But in certain other States 
this power is rigorously denied; and it is 
held that no contract or agreement for mate- 
rials, or work and labor, upon a building, can 
be entered into with a married woman, so as 
to enable a mechanic to enforce a lien upon 
the building for the materials foundand work 
and labor done.” Because, as stated in these 
States, her ability to contract in reference to 
her separate estate must be strictly confined 
to the objects and the manner prescribed by 
be statute, and if the statute is silent as to 


11 Wagner v. Henderson, 3 Pennyhacker (Pa.) 248. 

12 Ainsley v. Mead, 3 Lans. 116. 

138 Heugh v. Jones, 32 Pa. St. 482. 

14 Brunner’s Appeal, 47 Pa. St. 67. Nor can she 
bind herself by a bond for money borrowed to be ap- 
plied, and which was applied, to the improvement of 
her separate real estate. Vandyke v. Wells, 103 Pa. 
St. 49. 

15 Greenleaf v. Beebe, 80 Ill. 520; Littlejohn v. Mill- 
irons, 7 Ind. 125; Tucker v. Gest, 46 Mo. 339: Husted 
v. Mathes, 77 N. Y. 888; Hauptman v. Catlin, 20 N. Y. 
247; Lloyd v. Hibbs, 81 Pa. St. 306. 

16 Hauptman Vv. Catlin, 20 N. Y. 247. 

17 Rogers v. Phillips, 8 Eng. 366; Selph v. Howland, 
23 Miss. 264; Gray v. Pope, 85 Miss. 116; O’Neil v. 
Percival, 20 Fla. 987. And see Kirby v. Tead,13 Met. 
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mechanic’s liens, it is not in her power to do 
anything which will give rise to one. 

But even where such a lien on a married 
woman’s property is allowed, its validity and 
regularity are closely scrutinized, and the 
law still extends its jealous care to the pro- 
tection of the wife’s interests. For example, 
the rule established in Pennsylvania is as 
follows: To charge the separate property 
of amarried woman with a mechanic’s lien 
for work and labor done or materials fur- 
nished, it must be alleged in the claim and 
proved on the trial, that the work and labor 
or materials were necessary for the reasona- 
ble improvement or repair of such separate 
estate, and substantially that they were so 
applied, and that the same was done and fur- 
nished by her authority and consent.'* For 
the divestiture of a wife’s title under a me- 
chanic’s lien depends (in that State at least) 


on what appears on the record, not on proof 


that she consented to the contract ; and hence 
if the claim of lien does not set out all things 
necessary to bind the wife’s estate, it is void 
and cannot be helped by extrinsic evidence.” 
In Rhode Island it is now necessary that the 
contract or request of a married woman, for 
the performance of work upon her estate, 
should be in writing, inorder to subject her 
property to the lien of a mechanic; * this is 
a new rule introduced by the revised statutes 
of that State.”! 

4, Husband has no Power to raise mechanic’s 
Lien. Itis certain that a mechanic’s lien cannot 
be created upon the separate real estate of a 
married woman, for work done or materials 
furnished in erecting improvements thereon, 
under a contract with her husband, against 
her wish, or without her implied assent.” 
As remarked by Adams, J., in a recent 
Iowa decision: ‘‘We know of no rule by 
which a wife’s premises can be charged with 
a lien for improvements erectegl thereon by 
an improvident husband against her protest. 
Possibly, if the lumber had been bought in 


18 Einstein v. Jamison, 95 Pa. St. 403. 

19 Lloyd v. Hibbs, 81 Pa. St. 306; Schriffer v. Saum, 
81 Pa. St. 385. 

* Briggs v. Titus, 7 R. I. 441. 

21 Bliss v. Patten, 5 R-. I. 877; Rev. Stat. R. I., c. 150, 
ei. 

2 Spinning v. Blackburn, 13 Ohio St. 131; Johnson 
v. Parker, 27 N. J. L. 239; Garnett v. Berry,3 Mo. 
App. 197; Esslinger v. Huebner, 22 Wis. 632; Dearie 
v. Martin, 78 Pa. St. 55. 





her name, and she knew it, or had reason to 
suspect it, she should have expressly notified 
the plaintiffs that she repudiated the assumed 
agency. But it was not bought in her name. 
The husband bought it ostensibly for him- 
self, as he had aright todo. The plaintiffs 
extended credit to him alone, and took his 
note, as was their right, whatever he might 
wish to do with the lumber, and we think 
their remedy must be confined to a personal 
judgment against him, as the court held. It 
is claimed that they ought to have a lien at 
least against the addition [built with the lum- 
ber in question, ] and have a right to go upon 
the premises and detach and remove it, but 
it appears to us otherwise. The lien could 
attach only upon the husband’s interest. But 
the moment the improvement was made it be- 
came an integral part of the entire structure, 
the title to which was in the wife. He had 
seen fit to make it for her benefit, and the 
lumber which he had owned as a chattel, he 
had transferred to her by the act by which 
he made ita part of her realty.’’” But it 
appears that in Alabama, by statute, the hus- 
band may contract for the erection or repair 
of buildings situated on lands forming part 
of the wife’s separate estate, and the lien ofa 
mechanic or material-man for work done or 
material furnished in the erection of such 
buildings attaches to the property,without the 
participation of the wife in the making of the 
contract.” . 

It seems reasonable to hold, however, that 
the wife’s estate will be bound by a mechan- 
ic’s lien for work or materials engaged by the 
husband alone, if the latter acts with her 
knowledge and consent, and if she so bears 
herself with reference to the work as to show 
that she approvesit and intends to become 
responsible for it. And we find a number of 
cases taking this view.” So where a building 
is erected on land belonging to a married 
woman in her separate right, upon a contract 
made by her husband, with her full knowl- 
edge and assent, and she does not disclose 
her interest, or take steps to prevent the 
building, she will be estopped to set up her 


23 Getty v. Framel (S. C. Iowa, October, 1885), 21 


"Reporter, 80. 


24 Exp. Schmidt, 62 Ala. 252; Ala. Code, 1876, § 3440. 

2% Collins v. Megraw, 47 Mo. 495; Burdick v. Moon, 
24 Iowa, 418; Forrester v. Preston, 2 Pittsb. 298; 
Schwartz v. Saunders, 46 Ill. 18. 
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right in defense to an action to enforce a me- 
chanic’s lien for work done under the con- 
tract. A more stringent rule obtains in In- 
diana. It is there held that a wife may have 
full knowledge that her hnsband is about 
building a house upon her land, and she may 
consent thereto and approve thereof, but that 
does not bind her property, nor give the 
builder a right to acquire a lien upon it; a 
fair test whether a wife has done such acts as 
will bind her property, or enable a mechanic 
or material-man to acquire a lien thereon, 
would be to inquire whether the acts done by 
her would bind her personally if she were 
free from coverture.” By the laws of Ken 
tucky the estate of a married woman will be 
liable for necessaries furnished to her or her 
family when the indebtedness is evidenced by 
writing signed by her and her husband; and 
a note executed jointly by husband and wife 
in payment for lumber used in repairing their 
house, which belonged to the wife, is suffi- 
cient ‘‘evidence in writing’’ to support a me- 
chanic’s lien on the house.? A similar re- 
quirment exists, as we have already seen, in 
Rhode Island.” 

Where a building is erected, or improve- 
ments made, on the wife’s separate property, 
under a contract with the husband which is 
invalid as against her, there seems to be au- 
thority for holding that the builder’s lien may 
nevertheless attach to the husband’s life in- 
terest or tenancy by the curtesy in the land.” 
Thus it is said: ‘‘A mechanic’s lien in many 
respects resembles a mortgage. Neither will 
’ affect the rights of the wife unless she so co- 
operates with her husband as to bind her es- 
tate. But so far as the interest of the hus- 
band extends, it will be as much bound in 
the one case as in the other.’’ * 

Where husband and wife jointly contract 
for building a house on her land, a mechan- 
ic’s lien will be valid against the property.” 

5. Claim of Husband’s Creditors against 
Improvements Made by Him.—It is a general 


26 Schwartz v. Saunders, 46 Ill. 18. 

27 Capp v. Stewart, 38 Ind. 479. 

28 Marsh vy. Alford, 5 Bush, 392. 

29 Cameron v. McCullough, 11 R. I. 173; Briggs v.Ti- 
tus, 7 R. I. 441. 


30 Flannery v. Rohrmayer, 46 Conn. 558; Fitch v. ‘ 


Baker, 23 Conn. 569; Washburn v. Burns, 34. N. J. L. 
18. 

81 Fitch v. Baker, 23 Conn. 569. 

82,\Greenough v. Wigginton, 2 Greene (Iowa), 435. 








rule that if a husband expends time and 
money in improving his wife’s individual es- 
tate, but has no agreement with her, through 
trustees or otherwise, that his labor and 
means so used shall vest in him any interest 
in such estate, or entitle him to any claim 
against or compensation from her property, 
he gains no right or title thereto which his 
general creditors can reach by attachment or 
by the aid of a court of equity.” For ex- 
ample, where a lot of land, with a log house 
upon it, was granted to the wife by her 
mother, and the husband, at his own expense, 
but with materials furnished mostly from the 
estate of the mother, made repairs, requisite 
to render the premises habitable, it was held 
that a judgment creditor of the husband had 
no claim for the satisfaction of his judgment 
upon such improvements.** However, if the 
husband is in embarrassed circumstances, his 
money expended in improving his wife’s es- 
tate may amount to a gift to the wife in fraud 
of his creditors, and they might thus far 
make the wife’s estate liable to pay their de- 
mands; but this can never be true of his 
mere personal labor.” 
H. CampsBety Brack. 


33 Webster v. Hildreth, 33 Vt. 457; White v. Hil- 
dreth, 32 Vt. 265; Corning v. Fowler, 24 Iowa, 584; 
Hoot v. Sorrell, 11 Ala. 386. 

34 Robinson v. Huffman, 15 B. Mon. 80. 

% Hoot v. Sorrell, 11 Ala. 586. 








NEGLIGENCE—DEFECTIVE MACHINERY— 
DAMAGES—PLEADING—CONTRIBUTORY 
NEGLIGENCE. 





WOODWARD IRON COMPANY v. JONES. 





Supreme Court of Alabama. 


1. Notice of Defect in Machinery to Employer— 
Contributory Negligence. Whena workman or ser- 
vant gives notice to his employer ofa defest in the 
machinery which ge is required to use, and, relying on 
the employer’s promise to have the defect remedied, 
continues in the service, he is not guilty of contribut- 
ory negligence, ‘fat least until a reasonable time 
elapses within which to make the repairs.” 


2. Action for Damages—Averment of Complaint.— 
In an action to recover kamages on account of injuries 
afterwards sustained, it is not necessary to aver inthe 
complaint that the employer had had reasonable time 
to remedy the defect after the notice was given. 


3. Contributory Nealigence—Facts which will Sus- 
tain Defense of.—When the plaintiff was working in 
the shaft of a coal mine, through which ran two rail- 
road tracks, over which cars descended and brought 
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up coal, the motive power being supplied by a station- 
ary steam-enginé above ground; and had charge of a 
switch at a resting place along the line of the shaft, 
where descending cars could be turned off or placed 
back on the track, and of an adjacent “sump” in which 
the water was accumulated, and from which it was 
pumped to the surface by an engine; and while stand- 
ing on track, repairing the water pipe which had be- 
come clogged, was struck by a descending car, which 
he did not see or hear until too late, on account of the 
noise and steam in the shaft, the steam having escaped 
from a defective joint in the pipe, to which he had 
called the attention of the superintendent two days 
before held, that the plaintiff knowing that the empty 
car was above, and having neglected to have the 
switch turned by his assistant, whom he had sent up 
to that point for another purpose, and being cogni- 
zant of the noise and steam which filled the shaft, was 
guilty of contributory negligence, and was not entitled 
to recover, although the general order was that a de- 
scending car should not be stopped at the switch un- 
til a full car was ready to be carried back. 


Appeal from Birmingham City Court. 

Tried before Hon. H. A. Sharpe. 

Hewitt, Walker & Porter, counsel for appellants; 
Smith & Lowe, for defendants. 

The opinion of the court states the facts of the 
case. 

Stone, C.J. delivered the opinion of the court. 

The Woodward Iron Company, appellant in this 
cause, was engaged in mining coal, as one line of 
its business. The coal was reached by a shaft sunk 
in the earth; and extending down the shaft were 
two lines of railroad track, over which cars de- 
scended and brought up the coal. The cars were 
moved up and down the tracks by a steam engine 
which was above ground, and stationary. The 
force was applied to the cars by means of an iron 
rope. ‘The cars were let down empty, and drawn 
back loaded. There were rents, or stopping points 
along the line of the shaft, styled in the testimony 
“lifts,’’ and at these ‘‘lifts’’ there were switches 
on the track, by which the descending cars could 
be turned off, or placed back on the track. These 
switches were so arranged and distributed up and 
down the shaft, as to be connected with the rooms 
or excavations, from which the coal was mined. 
There were also along the line of the shaft what 
are in mining phrases, called ‘‘sumps*’—rude 
wells or cisterns, in which the water in the mine 
Was trained to collect; and from which it was 
pumped out of the mine by the steam engine 
which moved the cars in the shaft. One, Harri- 
son, was the superintendent of the entire works, 
representing and performing the functions of the 
Tron Compary,and Jones was an employe and la- 
borer, under his direction. Corcoran v. Holbrook/ 
59 N. Y. 517; Ford vy. Fitchburg R. R. Co., 110 
Mass. 240. ‘The first ‘‘lift’’ or rest on the line of 
the shaft, and first switch, were about seventy-five 
yards below the surface, or entrance, to the shaft. 
Above this switch, and near the entrance, was the 
first pump. Below the switch, some seventy-five 
feet, was a ‘‘sump,”’ near the line of the track. A 
steam-pipe extended down the shaft, through 








which the hot steam passed from the engine. The 


business assigned to Jones was to superintend the 
switch, attach and detach cars, superictend the 
pump, and the cistern or ‘‘sump,”’ in which the 
water collected. He had an assistant, a colored 
man, under his control; but he was under the 
control of Harrison, the superintendent. 

The present suit is for the recovery of damages 
of the Woodward Iron Company, for an injury 
alleged to have been suffered through the negli- 
gence of Harrison, its superintendent. The aver- 
ment of the complaint on which the right of ac- 
tion is based is in the following language: ‘The 
plaintiff, being then and there, on, to-wit, the 
10th day of March, 1884, a servant of the defend- 
ant, engaged in keeping said pumps in operation, 
and in attaching loaded cars to the train operated 
in said mines as aforesaid, was engaged in reliev- 
ing the water pipes of said pumps of mud that 
had accumnilated therein, and was obstructing the 
passage of water therein; and while so engaged 
at the place where he was obliged to do said work, 
was stricken by one of defendant’s cars operating 
in said mine as aforesaid, and badly bruised and 
injured; and at the time plaintiff was stricken as 
aforesaid, he did not see the said car, and was un- 
able to see and get out of the way of the same, 
in consequence of the steam that had accumulated 
in said tunnel or slope between him and the said 
ears. And the plaintiff avers that said steam had 
escaped from said steam-pipe at a joint thereof, 
and that he had called the attention of the defen- 
dant to said joint, and that the same was out of 
repair, and the defendant had promised the plain- 
tiff to have the same repaired at night when the 
said mines were not being operated, but negli- 
gently omitted todo so; and relying on the prom- 
ise of the defendant, the plaintiff thereafter con- 
tinued to perform his duties’as aforesaid, and was 
injured as aforesaid.’’ There was a demurrer to 
the complaint, assigning, among others, the 
ground that ‘“‘there is no allegation that the de- 
fendant had had time to repair the same from said 
notice prior to the alleged injury.” The court 
overruled the demurrer. 

The demurrer raises the question squarely, what 
change, if any, is wrought in the status of the 
parties, by a notice given to the employer of a 
defect in the machinery, and his promise to have 
the same remedied. If the employe, after such 
notice and promise, remain in the service, is this 
an implied agreement on his part to take the risk 
on himself, or is the effect to continue or revive 
the liability of the employer, and to absolve the 
employes from the imputation of contributory ne- 
gligence, springing out of the continued service? 
The authorities are overwhelmingly in favor of the 
latter of these propositions, at least, until a rea- 
sonable time elapses within which to make the re- 
pairs. Waiting such reasonable time, it would 
seem, if the repairs are not made, the employe 
should quit the service, if perilous; and failing 
to do so, is it illogical to presume he agrees to in- 
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cur the risk? And would he not thereby be guilty 
of proximate contributory negligence. We pro- 
pound these inquiries, with no intention of an- 
swering them, as this phase of the question is not 
raised by this record. Our purpose is to prevent 
a misinterpretation of our ruling. Beach Con. 
Neg. § 140; Holmes v. Clark, 6 Hurlst. & Nor., 
340, S. C. Ib. 937; Snow v. H. R. R. Co. 8 Allen, 
441; Patterson v. P. & C. R. R. Co. 76 Penn. St. 
389; S. C. 18 Amer. Rep. 412; Kroy v. Chicago, 
R.I. & P. R. R. Co. 32 Iowa, 357; Greenleaf v. 
Dub. & S.C. R. R. vo. 33 Ib. 52; 2 Thompson 
Neg. 1010; Buzzel v. L. Manfg. Co., 48 Me. 113. 

The city court did not err in overruling the de- 
murrer. 


We have stated above that the only negligence 
with which the defendant is charged was the fail- 
ure to repair the defective joint inthe steam-pipe. 
The accident and consequent injury occurred 
about two days after the superintendent was no- 
tified of the defective joint. The testimony most 
favorable to plaintiff—his own testimony—shows 
the following state of facts at, and immediately 
preceding the injury: Plaintiff Jones, with his 
colored assistant were at their post at the first lift 
and switch, and together went down to the sump. 
They found the sump full of water and overflow- 
ing—the nozzle of the hose connected with the 
pump above being so choked with mud, that the 
pump lifted no water. Plaintiff immediately set 
to work to clear the pipe of mud, and was thus 
engaged twenty or thirty minutes when the de- 
scending car struck him. Plaintiff while so en- 
gaged was standing on the track of the railroad, 
and must so stand to do the work. He knew that 
a car was above him, and was liable to come down 
atany moment. He knew the switch at the first 
lift was not turned, and if the car came down, it 
would follow, without obstruction, the line of the 
track on which he was standing until it reached 
him. While engaged in removing the mud from 
the nozzle of the hose, he sent his colored assist- 
ant up to the switch, but gave him no instructions 
to turn the switch, noz,to intercept the descending 
car, unless there was a loaded car at the lift to be 
attached. Thesuperintendent’s instructions were 
that a descending empty car was not to be stopped 
by turning the switch, unless there was at the time 
and place a loaded car to be drawn to the surface. 
There was no loaded carat the place. One in the 
shaft or slope could ordinarily hear a descending 
car for a distance of seventy-five yards, and by 
the light of his miner’s lamp, could see it seventy- 
five feet before it reached him. At the time of the 
accident there was such a noise in the shaft, not 
made by plaintiff, that he conld not hear the ap- 
proaching car; and the shaft was so choked with 
the escaped steam that he could not see the car 
until it got within three feet of him; but he did 
not know this until the car struck him. The rec- 
ord discloses no proof that the persons operating 
the engine, or any others except plaintiff and his 
assistant knew that anything was disordered at 





the sump, or that plaintiff was away from his post 
at the switch. And there is no pnoof that plaint- 
iff gave any directions, or took any precautions 
to have himself notified of the approaching car. 
Plaintiff had been employed about the mine for 
some months, and in his present line of duty for 
three weeks. The defense made was that the 
plaintiff had, by his own negligence, contributed 
proximately to the injury he complained of. 

In Central, etc. Co. v. Letcher, 69 Ala. 106, this 
court, quoting from the language of Black, C. J., 
in R. R. Co. v. Aspell, 23 Penn. St. 147, said: ‘It 
has been a rule of law from time immemorial, and 
it is not likely to be changed in all time to come, 
that there can be no recovery for an injury caused 
by the mutual default of both parties. When it 
can be shown that it would not have happened 
except for the culpable negligence of the party 
injured, concurring with that of the other party, 
no action can be maintained.’’ So, in Gothard y. 
Alabama, ete. R: Co., 67 Ala. 114, this court said: 
‘When contributory negligence is relied on asa 
defense to an action for damages, it is not essen- 
tial that the plaintiff should have been the cause 
of the injury; for if his negligence contributed 
proximately to an injury which he could have 
avoided by the use of ordinary care or diligence, 
he cannot recover.’’ In Gonzales v. New York, 
etc. R. Co., 38 N. Y. 440, it was said to be “the 
duty of the injured party, who knew a train was 
just due, to lookin the direction from which it 
should come, before attempting to cross the rail- 
road track, and that if he omitted to do so, he was 
guilty of negligence which precluded a recovery.” 
In Houston, etc. R. Co. v. Fowler, 56 Tex. 452; s. 
c., 8 Amer. & Eng. R. Cas. 504, it is said: “If the 
employee had the opportunity to observe the de- 
gree of danger attending the performance of the 
service, damages cannot be recovered of the com- 
pany on the ground that the latter knew the dan- 
ger, and the former did not.”’ When a servant is 
employed upon work which, equally with the 
knowledge of the master and the servant, is of a 
dangerous nature, the master is not liable for the 
consequences of an accident occurring to the ser- 
vant in the course of that employment, unless 
there be negligence on the part of the master, and 
the absence of rashness on the part of the ser- 
vant.”’ 

In Whart. Neg., § 221, it is said to be the rulein 
this country ‘‘that a servant does not, by remain- 
ing in his master’s employ, with knowledge of 
defects in machinery he is obliged to use, assume 
the risks attendant on the use of such machinery, 
if he has notified the employer of such defects, 
or protested against them, in such a way as to in- 
duce aconfidence that they will be remedied. 
The only ground on which this exception can be 
justified is, that in the ordinary course of events 
the employee, supposing the employer would right 
matters, would remain in the employer's service, 
and that it would be reasonable to expect such 
continuance. But this reasoning does not apply 
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to cases where the employee sees that the defect 
has not been remedied, and yet exposes himself to 
it. In such case, on the principles heretofore an- 
nounced, the employer’s liability, in this form of 
action, ceases. He may be liable for breach of 
promise; but the casual connection between his 
negligence and the injury, is broken by the inter- 
mediate voluntary assumption of the risk by the 
employee.”” Whar. Neg., §§ 323, 324; Beach. 
Contr. Neg., §§ 64, 140; Wood Master & Servant, 
§ 538; Cooley on Torts, 674; Daniels v. Clegg, 28 
Mich. 33; Tanner v. Louisville, etc. R. Co., 60 
Ala. 621; Cook v. Central R. Co. & B. Co., 67 
Ala. 538; Haley v. Earle, 30 N. Y 208. 

Contributory negligence, like negligence itself, 
is a question for the jury, when the testimony is 
indeterminate, and anything is left to be inferred 
by the jury. It is a question of law, however, 
when the facts are clearly made known, and the 
course which common prudence dictates can be 
readily discerned. H. & C. R. R. Co. v. Cope- 
land, 61 Ala. 376; Cook v. Central, etc. R. Co., 67 
Ala. 552; Alabama, ete. R. Co. v. Hawk, 72 Ala. 
112; Fernandez v. Sacramento Ry. Co., 52 Cal. 
45; Flynn v. Kansas City, etc. R. Co.,47 Amer. 
Rep. 99; s. c., 98 Mo. 193; Hough v. R. Co., 100 
U.S. 213; Union Pacific R. Co. v. Fray, 13 Amer. 
& Eng. R. Co., 158; s. c., — Kan. —; McGrath v. 
New York, ete. R. Co., 18 Amer. & Eng. R. Cas. 
5; G. H., etc. Ry. v. Dran, 46 Amer. Rep. 261; s. 
c., 59 Tex. 10. 

We need not deny, and do not decide the ques- 
tion that, under the facts of this case, negligence 
on the part of Harrison, the superintendent,would 
be negligence of the Woodward Iron Company, 
and dealt with as such. Ford vy. Fitchburg R. Co., 
110 Mass. 240; Corcoran v. Holbrook, 59 N. Y. 
517; Crutchfield v. R. & D. R. E. Co., 98 N.C. 
300. According to plaintiff's testimony—and we 
are discussing this case as shown in his testimony 
alone—it is probable that there was negligence in 
permitting the defective joint in the steam-pipe to 
remain out of repair for two days after being no- 
tified of it. The real question presented is whether 
there was proximate contributory negligence on 
the part of plaintiff. Carried to its extremest 
tension, the testimony fixes negligence on the cor- 
poration only in its failure to repair the leaky 
joint in the steam-pipe. It not being shown that 
the persons above the surface, and about the en- 
gine, had any notice that the sump was out of or- 
der, or that Jones was away from the switch, or 
in any place of danger, no fault or negligence can 
be predicated of the single act of letting tha 
empty car downthe slope. Was there negligence 
on the part of Jones, the plaintiff? We think 
there was. He knew the car was above, and was 
liable to descend at any moment. He knew the 
switch was so set, that the car would descend to 
him on the very track he was standing on. He 
knew steam was escaping from the steam-pipe, 
and must he not have known the shaft was being 
choked with it? Having with him his miner’s 





lamp, by the light of which he was working, is 
it possible he would fail to observe the accumula- 
tion of steam or smoke, and consequent obscura- 
tion of his vision? If the noise was so great that 
he could not hear the approaching car, should he 
not have adopted some measure to avoid or avert 
the impending danger? 

We are not, and could not, be supposed to be 
cognizant of the details and wants of the service 
plaintiff was engaged in. Conceding that to re- 
lieve the nozzle of the hose of the mud accumu- 
lated in it, it was necessary that he should stand 
on the track of the railroad, this does not relieve 
him of the imputation of negligence in being 
there at the time he was injured. It would seem 
impossible for him to have been ignorant that the 
shaft was so filled with steam as to prevent his 
seeing the approaching car, situated as he was, 
and working by the light of his miner’s lamp. 
He certainly could have abstained from standing 
on the railroad track, until danger was passed, by 
the empty car passing down, or he could have 
placed his negro assistant above him, to give him 
notice of the approaching car. And, notwith- 
standing his orders were not to stop a descending 
ear, unless there was a loaded one ready to be 
carried back, he certainly would have felt author- 
ized to disregard such order and stop the car, if 
the work at the sump was so pressing that it could 
not be delayed until the car passed below. Viewed 
in any light, the plaintiff was guilty of negli- 
gence, which contributed proximately to the in- 
jury. 

Applying the foregoing principles, charge num- 
ber five of those asked by defendant ought to have 
been given. Charge numbered two should also 
have been given, if it were not that one clause in 
hypothesis has no evidence to support it. That 
clause is, ‘‘If you believe from the evidence in 
this case that the plaintiff turned the switch,”’ ete. 
There is no evidence tending to show who turned 
the switch. This, even though immaterial, would 
justify its refusal. Martin v. Brown, 75 Ala. 443; 
M. & E. Ry. Co. v. Kolb. 73 Ala. 396. : 

Reversed and remanded. 


Norr.—A master is not bound to adopt the safest 
method of working.! The employer is also not bound 
to employ the latest improvements in machinery to se- 
cure the servant’s safety.2 In an action for injuries 
resulting from defects in machinery, it must be shown 
that the master had knowledge, or by the exercise of 
reasonable care and diligence should have known, of 
the defect, before a recovery can be had.® Where a 
master has expressly promised to repair a defect in 
the machinery used by the servant, he may recover 
for an injury caused thereby, within such a period of 
time after the promise as would be reasonable to al- 


1 Naylor v. C. N. W. Ry. Co., 11 N. W. Rep. 24. 

2 Gildersleeve v. R. R. Co., 1 Reporter, 184; Smith v. R. 
R. Co., 8 Reporter, 367. 

3 Ballou v. Ch. & N. W. Ry. Co., 11 N. W. Rep. 559; At- 
tchison T. & S. F. Ry. Co. v. Ledbetter, 8 Pac. Rep. 
411. 
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low for its performance. It was held by the Supreme 
Court in the case of Kansas Pac. Ry. Co. v. Peavey, 
that if an employe knows that another employe is in- 
competent or habituaily negligent, or that the mater- 
ial with which he works is incompetent, and he con- 
tinues his work without objection, and without being 
induced by his employer to believe that a change will 
be made, that he will be deemed to have assumed the 
risk of such incompetency, negligence, or defects, and 
cannot recover for an injury resulting therefrom.® 
Where a pile of lumber that was originally properly 
constructed became dangerous afterwards by reason 
of the cutting of cross-strips, and by reason of such 
defect fell upon and injured a workman, he must 
prove that the employer, through some responsible 
officer or agent, had actual notice of the defect, or 
that it had existed so long that he should have dis- 
covered it in the exercise of reasonable care.?’ The 
general rule in actions for damages arising from neg- 
ligence, is that the detendant’s negligence makes him 
liable unless the plaintiff has done something to con- 
tribute to the accident. If he has, then he cannot re- 
cover. It is the duty of one approaching upon a 
railway crossing to stop and look and listen for ap- 
proaching trains, and a failure to do so is negligence.9 
The same degree of care is required for an employe 
engaged in his duty upon the track as for a person 
crossing the track.“ And crossing or standing on a 
track without looking and listening for approaching 
trains, although the railroad company was negligent 
in operating the trains, has been held contributory ne- 
gligence.. Although there are defects in the machin- 
ery tools, appliances, or structures furnished by an 
employer, or the dangers of the occupation are unus- 
ual, still if the employe knew of the defects in the 
machinery or of the dangers to be encountered and 
continued in the employment, he will be regarded as 
assuming the dangers arising from such defects or 
dangers, and cannot recover for injuries arising there- 
from. An employer is not liable for an injury sus- 
tained by an employee, where his own negligence or 
want or ordinary care contributes materially to the in- 
jury. Where the injury arose from an uncovered 
ditch, the fact that the servant had peen employed for 
several months in a place where the defect was plainly 
visible, raises a presumption that he assumed the 
risk.14 Where a servant, knowing the hazard of the 
employment as the business is conducted, is injured 
while engaged therein, he cannot recover merely on 
the ground that there was a safer way of conducting 
the business, the adoption of which would have pre- 
vented the injury.™ Evidence held to justify submis- 


4 Parody v. Ch. M. & St. P. Ry. Co., 15 Fed. Rep. 205; 
Hough v. Texas & P. Ry. Co. 100 U. S. 213. 

58 Pac. Rep. 780. 

6 Davis v. Detroit & Milwaukee R. R. Co., 20 Mich. 105; 
8. C. 4 Am. Rep. 364; Mad River and Lake Erie R. R. Co. 
v. Barber, 5 Ohio St. 541; Wright v. N. Y.C. R. R., 25 
N. Y. 566; Frazier v. Pa. R. R. Co., 38 Pa. St. 104. 

7 Baldwin v. St. Louis K. & N. Ry. Co., 25 N. W. Rep. 
918. 

8 Haley v. Earle 30 N. Y. 208. 

9 Penn. R. R. Co. v. Weber, 18 Am. Rep. 407; Gonzales 
v. N. Y. & Harlem R. R. Co.,38 N. Y. 440. 

10 Roll v. N. C. Ry. Co., 15 Hun. 496. 

nc. B. & Q. Ry. Co. v. Van Petten, 64 Ill. 510; Allyn vy 
Ry. Co., 105 Mass. 77; Morse v. Ry. Co., 65 Barb. 490; Ry. 
Co. v. Bell, 70 Ill. 102. 

12 Deering on Negligence § 201; Naylor v. Chicago ete. 
Ry. Co., 53 Wis. 661. 

18 Deering on Negiigence § 210. 

14 De Forest v. Jewett, 19 Hun. 509; Aldrich v. Mid- 
land ete Co., 20 S. C. 559. 

15 Stafford v. Chicago, B. & G. R. Co., 2 N. E. Rep. 
185. 





sion of question of negligence of defendant, and con- 
tributory negligence of plaintiff is a question for the 
jury.16 Whether the servant knew of the danger is a 
question for the jury.” 

It is for the servant to show, not merely that the 
place was unsafe, and that he was injured thereby, 
but that he himself was in the exercise of due care,18 
In order to enable the plaintiff to recover he must 
prove that he has not been careless, negligent or rash,!9 
And the burden is upon the plaintiff to establish ne- 
gligence, or personal fault on the master’s part and his 
own care.20 

The employer is not liable to a servant for any in- 
jury resulting from the negligence, of a fellow-servant 
in the same line or department of employment.?! But 
the current of decisions and the weight of authority 
is to the effect that where the employer uses due dili- 
gence in selecting competent and trustworthy ser- 
vants, and furnishes them with suitable tools and 
means with which to perform the services for which 
they were employed, he is not answerable in damages 
to one of them for injuries resulting from or caused 
by the negligence of a fellow-servant in the same ser- 
vice. ALBERT N. KRUPP. 

Milwaukee, Wis. 


16 Phillips v. Ch. M. St. P. Ry. Co., 25 N. W. Rep. 544; 
Volimer v. Berens, 50 Wis. 496; Randall v. N. T. Co., 54 
Wis. 147; Predeaux v. The City of Mineral Point, 43 Wis. 
524. 

17 Thompson Vv. C. M. etc., Ry. Co., 14 Fed Rep. 504. 

18 Taylor v. Carew Manufacfuring Co., 22 Cent. Law J. 
135. 

19 Wharton on Neg. 217. 

20 Donaldson v. M. M. R. R. Co., 18 Iowa, 281; McMellen 
v. R. R. Co., 20 Barb. (N. Y.) 449; Wood’s Law on “Master 
and Servant,” p. 754. 

21 Buckley v. Goule & Curry Silver Min. Co., 14 Fed 
Rep. 833; Johnson v. Armour, 18 Fed. Rep. 490; Hart v. 
Peters, 13 N. W. Rep. 219. 

22 Farwell v. Boston etc., R. Corp. 4 Mete. 49; Smith v. 
Lowell Manut’g. Co., 124 Mass. 114; Moseley v. Cham- 
berlain, 18 Wis. 700; Chamberlain v. Milwaukee etc., R. 
Co., 11 Wis. 238; Cooper v. Milwaukee etc., Ry. Co., 23 
Wis. Rep. 668. 





CORPORATION — MUNICIPAL CORPORA- 
TION—COLLATERAL  ATTACK—ESTOP- 
PEL—FRAUD—CONSTRUCTIVE FRAUD. 





TOWN OF SEARCY v. YARNELL.* 





Supreme Court of Arkansas, July 3, 1886. 


1. Corporation— Validity of Organization — Who 
may Attack.—The validity of the organization of an 
acting corporation cannot be questioned in any collat- 
eral proceedings, but only in direct proceedings, 
for that pnrpose, countenanced by the sovereignty. 


2. Municipal Corporation—Estoppel.— The law of 
estoppel applies to a municipal corporation precisely 
as it does to a natural persor, in all things pertaining 
to the proprietary rights of such corporation. 


8. Constructive Fraud.— A municipal corporation 
which assents to the sale of its proprietary interests, ac- 
cepts, converts, and retains the consideration, and si- 
lently permits the vendee to better and improve what 
he has bought, is thereby precluded from afterwards 
questioning the validity of the sale. 


*S.C.1S. W. Rep. 319. 
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Appeal from White Circuit Court, Chancery. 


Bill in equity, by a municipal corporation, to 
rescind a sale made by it of its proprietary inter- 
est in a railroad corporation of which it was the 
controlling stockholder. : 

Clark & Williams and W.R. Coody, for appel- 
lants; F. W. Compton (with whom are Cypert'& 
Rives,) for appellee. 

BunN, S. J., delivered the opinion of the court. 

In 1871, when the Cairo & Fulton (now St. 
Louis Iron Mountain & Southern) Railway was 
being located through this State, various efforts 
were made by the citizens of the town of Searcy, 
in White county, to induee the railroad people to 
diverge from the contemplated route, so as to 
touch their town; and, all these efforts proving 
fruitless, on the twenty-first July, 1871, some of 
them, nine in number, signed articles of associa- 
tion, and caused the same to be filedin the office 
of the secretary of State, they having subscribed 
the necessary amount of stock, named their di- 
rectors, their commissioners to open subscription 
books, and done other things required by law en- 
titling them to file the same. They thus became 
a railroad corporation, under existing laws, and 
immediately caused books of subscription to be 
opened, and a survey of their contemplated tap 
or branch road to be made; locating the same so 
as to have its western terminus at the town of 
Searcy, and its eastern terminus or junction with 
the Cairo & Fulton Railway ata point they named 
‘*Kensett,’? a short and immaterial distance from 
the point named in the charter or articles of asso- 
ciation. The full amount of stock was subscribed, 
and the principal portion, amounting to $20,000, 
was taken and subscribed by the town of Searcy 
in its corporate capacity, after the will of her citi- 
zens qualified to vote was taken by means of an 
election, in itself regular; and to pay the same, 
the bonds of the town were issued, sold, and sub- 
sequently redeemed by money raised by taxation. 
Except a small amount expended for surveys, no 
other money was ever paid for stock subscriptions 
except that paid by the town. Thus, under its 
corporate name of ‘*The Searcy Branch Railroad 
Company,”’ this corporation proceeded to build, 
according to the provisions of its charter and by- 
laws, a wooden tramway from Searcy to the Cairo 
& Fulton road, at Kensett, and did complete and 
put the same in operation, employing the requis- 
ite number of coaches, drawn by horse-power, at 
an expenditure of about $18,000. 

Notwithstanding the fact that none ofthe stock- 
holders except the town had paid anything for 
their stock, the affairs of the company continued 
to be managed by the directors named in the char- 
ter, except two, who early became lessees of the 
road; their places being filled by the advice and 
consent of the town, the only bona fide stock- 
holder. The revenues derived from the annual 
lease of the road, amounting to about $1,500, less 
an amount expended on repairs, continued to be 
paid over to the town by the company. In the 





early part of the year 1877, owing to rapid and in- 
creasing decay of the timbers used for the super- 
structure, and the usual wear and tear of other 
portions of the road and property, it began to ap- 
pear to the directors and the citizens of Searcy 
that very soon the expenses of repairing would 
absorb, and ultimately more than absorb,the rents 
and profits of the road. The greater portion of 
that year was spent in efforts to dispose of the 
road in a manner that would save the town and 
the company from loss, and yet serve its original 
purpose, and finally it was proposed to sell it on 
certain terms named; and, failing to effécta sale 
after repeated efforts, the appellee, then one of 
the board of directors of the road, proposed to 
purchase the road on the terms previously named, 
with some immaterial modifications, if his broth- 
er, another one of the appellees, would unite with 
him in the purchase. After consulting with his 
brother, and finding him willing to make the pur- 
chase, W. A. Yarnell resigned his place as one of 
the directors, and purchased the road from the 
other directors for the sum of $500 in cash, and 
for the further consideration tbat they (the Yar- 
nells) should extend the road to West Point, at 
the head of navigation on Little Red river,—a 
point about four or five miles east of Kensett,— 
making the whole line about twice as long as orig- 
inally established between Searcy and Kensett; 
and to equip the whole line with iron rails, and 
proper coaches drawn by steam-power; and to 
keep the same in operation perpetually; a maxi- 
mum rate of charges from freight and passengers 
being fixed in the contract of'sale. A deed was 
made by the president, by direction of the compa- 
ny. to the Yarnells. 

The Yarnells, having extended the road, and 
done other things in accordance with their 
contract, associated with themselves the other 
appellees, presumably to make the requisite num- 
ber of persons, and then filed articles of associa- 
tion in the office of the secretary of State, and 
thereby became arailroad corporation under the 
name of the *‘Searcy & West Point Railroad Com- 
pany,”’’ and at the institution of this suit were 
thus owning and operating the aoad, having ex- 
pended almost $30,000 in the extension and equip- 
ment of the same under the conditions of their 
contract on purchase. The corporate authorities 
of the town of Searcy instiruted this action in Sep- 
tember, 1882, to annual the sale of the road to the 
Yarnells, raising sundry issues of law affecting 
the validity of the sale and transfer of the road, 
and setting up the foregoing facts in support of 
its complaint; denying that the town ever assent- 
ed to the sale; and alleging that W. A. Yarnell, 
by reason of his position and influence, gained 
an undue advantage over the town; and that the 
town was powerless to assert her rights until she 
did so. 

There is little controversy as to the facts in this 
case. The controversy is mainly upon the effect 
of admitted facts, and the question of law appli- 
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cable thereto. The appellent denies that the town 
of Searcy, as the sole stockholder, assented to and 
authorized the sale; but we think it is fvirly es- 
tablished that she did, and we apprehend that the 
denial is more upon the admissibility, than upon 
the directness and strength, of the evidence ad- 
duced. It goes without controversy that up to the 
time when the town of Searcy became ‘a stock- 
holder in the railroad company every act had been 
done by the incorporators, stockholders, and man- 
agers required by law to acquire corporate rights 
and powers; and it will scarcely be contended 
that the railroad company up to that time could 
not have lawfully entered upon private property, 
against the will of the owner, for the purpose of 
making the necessary surveys and location of its 
road; and that it could have procured, by judicial 
sentence, a condemnation of private property for 
its right of way. It had becomein other words, a 
railroad corporation under the laws of this State, 
clothed with all the powers conferred by law upon 
such. This being so, all conditions precedent 
having been performed by the incorporators, it is 
simply out of all precedent for the appellant, in a 
collateral proceeding like this, or in any other 
proceeding, to attempt to show that the corpora- 
tion was a nullity by showing that certain condi- 
tions subsequent had not been complied with. 

The existence of a corporation once formed can 
only be called in question by a direct proceeding, 
and that, too, at the suit of the sovereign power,— 
the State. Nor are the breaches of conditions sub- 
sequent alleged by the appellant—such as a fail- 
ure of stockholders to pay up their svbscriptions, 
the failure to hold elections to elect directors, and 
breaches of similar character—sufficient grounds 
for the destruction of a corporate existence, even 
at the suit of the State, where the by-laws, and, 
of course, where the law, provides that the direct- 
ors named in the charter shall serve until their 
successors are elected and qualified as provided 
by the laws of this State. Mansf. Dig. § 5420; 
Com. v. Cullen, 13 Pa. St. 133; Cahill v. Kalama- 
zoo Mut. Ins. Co., 2 Doug. (Mich.) 124. More- 
over, the town of Searcy having dealt with Searcy 
Branch Railroad Company as an ostensible cor- 
poration, whereby rights became vested, cannot 
be heard to plead its want of corporate character. 
Oregonian Ry. Co. v. Oregon Ry. & Nav. Co., 20 
Amer. & Eng. R. Cas. 523; S. C. 23 Fed. Rep. 
232. 

Presumably, to make the point that the railroad 
corporation had ceased to exist by abandonment, 
and consequently that the town of Searcy — the 
sole stockholder with paid up stock—was also the 
sole and exclusive owner of the railroad, the ap- 
- pellant’s counsel contend in argument that her 
subscription to the capital stock of the railroad 
company, the issuance of her bonds, and the levy 
and collection of taxes to redeem the same, were 
acts expressly authorized by an act of the general 
assembly approved July 23, 1868; admitting at 
the same time that the laws providing for the car- 





rying of such power into effect were wanting, un- 
less the analogous laws applying to counties be 
called into requisition, which they say was done 
in this case. It is difficult to see the point in this 
argument. Whether the town of Searcy was ex- 
pressly authorized to take stock or not is a quess 
tion, it seems to us, that has little to do with the 
town’s sole ownership of the road. At all events, 
the act approved July 23, 1868, was repealed by a 
subsequent act, once published in the digest of 
Arkansas,and more recently copied in Gantt’s Di- 
gest, beginning at § 3194, and including § 3202. 
The indisputable fact is that there never was a 
time in Arkansas, since the adoption of the gen- 
eral incorporation laws, when railroad corporate 
rights could be possessed and exercised by one 
sole owner. There must be at least five owners 
or there is no franchise to own. Nor does it mend 
the matter to say that a corporation stockholder 
in another corporation is, of itself, composed of 
many individuals, for, as a stockholder, it is but 
one person. 


The next question in order is whether the sale 
to W. A. Yarnell and brother was void per se, be- 
cause of his being one of the directors of the com- 
pany until the negotiations between himself and 
other directors were already pending, and during 
which he resigned, (the sole purpose of his re- 
signation being to place himself in a position to 
make the purchase,) or was it only voidable. 
There is and there should be a distinction between 
the case of a sale to a sole trustee and the case of 
a sale to one of several trustees. Even in the case 
of one trustee selling the property of his cestui 
que trust to himself, the rule seems to be that such 
a sale is voidable; that is, void or not, according 
to the circumstances of the case. Thus, in3 Wait. 
Act. & Def. 468, cited by the appellant’s counsel 
in ther brief, itis said: ‘‘But although a trustee 
cannot purchase of himself,he may, under special 
circumstances, buy from the cestui que trust, if the 
latter is sui juris.”’ If it be true that the town of 
Searcy, as the owner of a majority of the stock in 
the railroad company, advised, assented to, or af- 
terwards, by her acts, ratified, the sale of the road 
to W. A. Yarnell, one of the directors of the com- 
pany, and if the town of Searcy was at the time 
sui juris, could it be said that tne sale was void 
under the rule quoted above? Again, in Pickett 
v. School-district No. 1, 25 Wis. 551, also quoted 
by appellant’s counsel, it was held that the con- 
tracts of directors made with one of their number 
are voidable in equity; meaning, of course, that 
they are not absolutely void. There may be iso- 
lated cases where sales of trust property by 4 
trustee to himself have been treated as void obso- 
lutely, but the weight of authority is decidedly in 
support of the rule by which such sales generally 
are treated as voidable only, especially in equity. 

It is contended by appellant that she had no 
power to dispose of her corporation property,and 
for that reason the sale of her interest, whatever 
it was, to the Yarnells, was null and void. A 
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municipal corporation may be the owner of two 
classes of property: One class includes all 
property essential to, or even convenient for, 
the proper exercise of municipal functions and 
corporate powers; the other class includes all 
property held for general convenience, pleasure, 
or profit. It is needless to inquire into the extent 
of the rights and powers which a municipal cor- 
poration has in, and over property of the first- 
named of these classes. It may well be admitted 
that such an inquiry would involve grave doubts. 
But the Searcy Branch Railroad, and all its prop- 
erty and franchises, belonged to the second class, 
and our inguiry is solely as to that. 

In Bailey v. Mayor, ete., 3 Hill, 531, it was held 
that ‘“‘a municipal corporation, when in the exer- 
cise of franchises and the prosecution of works 
for its emolument or advantage, and in which the 
State in its sovereign capacity has no interest, is 
answerable as a private corporation, although such 
works may also be in the nature of *‘great enter- 
prises for the public good; and ‘‘powers granted 
exclusively for public purposes belong to the cor- 
poration in its public, political, or municipal char- 
acter.” ‘*Powers granted for private advantages, 
though the public may also derive benefit there- 
from, are to be regarded as exercised by the mu- 
nicipality as a private corporation ;*’ and ‘*munic- 
ipal corporations, in their private character as 
owners or occupiers of property, are regarded as 
individuals.’* We quote from the syllabus of the 
case, which seems to be a correct epitome of the 
opinion. The same distinction is made, and the 
same rule announced, in Lloyd vy. Mayor, etc., 5 
N. Y. 369. 


Again, if the power to dispose of her property 
was nowhere expressly granted to the town of 
Searcy, it is equally true that it was nowhere ex- 
pressly granted to the town of Searcy, it is equal- 
ly true that it was nowhere expressly withheld, 
and such disposal nowhere prohibited. The ques- 
tion, therefore, is merely a question of a bare want 
cf power. The contract of sale being otherwise 
fair and lawful, both parties having performed 
their respective parts, the plea of ultra vires can- 
not and ought not, in equity and good conscience, 
to avail anything. See Hitchcock v. Galveston, 96 
U.S. 341, and National Bank v. Matthews, 98 U. 
8. 621. 

Again, it is contended that the company, even 
by a vote, or assent of stockholders otherwise ex- 
pressed, could not sell the road with the franchise. 
It is true that not even a majority of the stock- 
holders in number or amount, or both, can sell 
the property of the company against the wishes 
of the minority, and thus defeat the object for 
which the corporation was formed; andit may be 
true that the franchise may not be sold at all, and 
yet the directors, by unanimous vote of the stock- 
holders, can sell all the other property of the cor- 
poration, under the theory that one may at all 
times sell his own; and thus the incorporators 
may denude themselves of all power and ability 





to exercise the right of the franchise, and they 
cannot avoid the consequences of their acts by 
setting up the inalienable character of the fran- 
chise right. The State alone has such an interest 
in that as will enable her to sue for its recovery 
back to herself, not to the appellant. 

Again, the mere vehicle of conveyance of title 
to the road from the company to the Yarnells is 
objected to as not being in conformity to the laws 
of the State, insuring perpetual succession in in- 
corporators. This objection is not good, because, 
the stockholders having unanimously parted with 
all they could part with, there is no one left to 
claim the succession, and consequently no one left 
who is in a situation to be heard on such a plea. 
Besides, the objection is a weak one in the minds 
of appellant’s counsel. Why not treat the deed 
in this case as an equitable assignment of the 
stock, as suggested by appellant’s counsel? It is 
that, if nothing more. Moreover, if there were 
no other objection to the sale than the mere shape 
of the instrument by which the title was sought 
to be transmitted from the company to the Yar- 
nells, this court, on proper application, in further- 
ance of justice and right, would compel the trans- 
fer to be made in proper form, under the rule that 
what should have been done the court will com- 
pel to be done. 


We have thus disposed of the merely legal ob- 
jections to the sale. Some of these would be un- 
available as objections in any case, and all of them 
are unavailable when relied on by one occupying 
the relative position of the appellant in this case. 

The facts of the case may be disposed of more 
briefiy. Granting, for the sake of argument, that 
his fiduciary relation did not cease by reason of 
his resignation as one of the directors of the 
company, and yet the evidence in the case fails to 
sustain the charge that William A. Yarnell, while 
in his trust relation, and by reason of the same, 
so managed, or assisted in managing, the affairs 
of the company as to compel a sale of the road, 
and to himself and to his advantage. All the tes- 
timony adduced tends to show that the wooden 
tramway, in obedience to natural laws, at the end 
of four or five years from its construetion, was so 
rapidly going into total decay that early in the 
year 1877 the company, the town council, the cit- 
izens of Searcy, and all persons interested, plainly 
saw that some disposition of the road must be 
made other than renting or leasing it, ashad been 
the practice. Under the then existing laws the 
town of Searcy, asa corporation, was powerless 
to render pecuniary aid, or grant relief in any 
way. All seemed to regard a sale of the road as 
the only way out of the difficulty—the only rem- 
edy against the impending ruin. A sale was 
sought, by various methods, to be made, to all 
who might desire to purchase, and finally, when 
no one else would undertake it, the Yarnells made 
the purchase upon substantially the same terms as 
had been repeatedly offered to all others. 

The original object of the town was to secure 
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connection with the Cairo & Fulton Railroad, for 
her citizens’ profit and convenience; and in the 
prosecution of this object, and to gain an end so 
desirable, the town had expended about $18,000. 
In the course of time, the keeping up the road be- 
gan to promise a greater outlay than the town was 
able to make. Her management and control of 
it, always awkward, inconvenient, and embarrass- 
ing, had now become impracticable. The usual 
fears of monopolizing demands on the part of the 
Cairo & Fulton road began to seize the minds of 
the people, begetting the idea of extending the 
tap road to West Point, the head of steamboat 
navigation on Red River, so as_to destroy or pre- 
vent the apprehended monopoly. A sale of the 
road was not only desired, but was inevitable. To 
carry out the original design, keep up a ,connec- 
tion between the town andthe Cairo & Fulton 
road, to substitute steam for horse power, and to 
extend the connection to West Point, in answer 
to the demands of the citizens, and by the pay- 
ment of $500 in addition, the Yarnells became the 
purchasers of the road, and the evidence goes to 
show literally complied with their obligations; 
and, in doing so, expended about the sum of $30,- 
000. This, certainly, was not such a want of con- 
sideration—such an inadequate consideration—as 
will cast a shadow of suspicion upon their deal- 
ings; certainly not such as would invalidate the 
sale. 

Finally, the town of Searcy, having authorized 
and made the sale through her acknowledged 
agents; having stood by and seen, without warn- 
ing or objection, the appellees expend their time, 
labor, and means in carrying out their part of the 
contract; and having waited for a period of nearly 
five years in apparent acquiescence, when at 
length the affairs of the road, perhaps under the 
judicious management of her enterprising citi- 
zens, the appellees, had atsumed the air of thrift 
and properity,—instituted this action to recover 
back from them that which she had sold to them, 
and for which they had paid her such a price. It 
is not the odious plea of the statute of limitations 
that is interposed against the appellant’s claim. 
It is a plea of estoppel,—a plea that has for its ob- 
ject the assertion of the principle that one is not 
to be permitted to profit by his own wrong, or to 
possess himself. as his own, of the proceeds of 
another’s labor, which he has caused him to ex- 
pend. 


The appellant waited until she was no longer 
able to put the appellees in statu quo, if, indeed, 
she ever was; and, worse still, she does not even 
offer to do so. There is not equity in a bill which 
seeks, and does not offer,to do equity; nor is 
there equity in the case of a complainant who de- 
liberately waits until he is no longer able to do 
equity; noris there equity in the case of a com- 
plainant who deliberately waits until he is no 
longer able to do equity, and then brings his suit, 
demanding equity. Such is the nature of the case 
under consideration, as it appears to us. 





The decree of the White county circuit court in 
chancery is therefore affirmed, at the costs of the 
appellant. 





COMMERCIAL LAW — NEGOTIABLE PAPER 
—NOTICE OF PROTEST — WHEN QUES- 
TION OF LAW—PARTNERSHIP — ASSIGN- 
MENT. 





BANK OF AMERICA v. FAYETTE SHAW.* 





Supreme Judicial Court of Massachusetts, July 3, 
1886. 


1. When notice of protest has been actually received 
in due time by an indorser, the question is, whether 
due diligence in giving notice has been shown; and 
this, when the facts are all found, is a question of 
law. 


2. Notice may be given at the place of residence or 
the place of business; and when the place of business 
is not the place of domicil, notice at the place of resi- 
dence is sufficient. 


3. Notice should be sent to the -place where 
the party to be notified will be most likely to receive 
it; and reasonable diligence must be shown in ascer- 
taining where that place is. 


4, When the indorser of a note is a partnership, 
notice to one partner is notice to all; and where they 
reside at different places, distant from the place where 
the business is carried on, notice should be made at 
their place of business. 


5. Where the firm has made an assignment to a trus- 
tee in trust for the benefit of its creditors, who occu- 
pies its place of business; and leaves an agent who 
had charge of the management of its affairs, and the 
resident partner has absconded and concealed himself 
to avoid arrest on civil process; notice upon him at 
his place of business, in charge of his trustee is suffi- 
cient. 


FIELD, J. delivered the opinion of the court. 

The report in this case raises the question of the 
sufliciency of the notice given to F. Shaw & Bros. 
indorsers of certain promissory notes, that the ma- 
kers had on demand refused payment. The report 
finds that Fayette Shaw and Brackley Shaw con- 
stituted the firm of F. Shaw & Bros.; that no ser- 
vice of the writ was made upon Brackley Shaw, 
who was out of the Commonwealth; that Fayette, 
Shaw, who alone was served with process and 
alone defended the suit, before the notes matured 
‘shad left the country to avoid liability to arrest 
upon civil process,’’ and was at the maturity of 
the notes in hiding in Canada; and only ‘Mr. 
Morse, one confidential friend, and Mr. Shaw’s 
immediate family knew of his address at that 
time.’’ ‘Before he left Boston’? for Canada, he 
‘‘left his address with Mr. Morse, his counsel there 
(in Boston), who had charge of his business and 


*S. C. 2 New England Reporter, 572. 
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his affairs, and it was understood between them 
that Mr. Morse should send him anything relating 
to his affairs that he deemed important. It was 
also understood that everything that was addressed 
to him or to F. Shaw & Bros., at No. 268 Purchase 
street should be turned over to Mr. Morse.” 

‘At the time the plaintiff's notes became due, 
defendants had no place of business in Boston or 
elsewhere in this Commonwealth, but their sign 
remained over the door at No. 268 Purchase street 
and Wyman, their assignee, was there in the per- 
formance of his duties, under the instruments of 
assignment.”’ F. Shaw and Bros. had done busi- 
ness at No. 268 Purchase street, in Boston, until 
they became insolvent and assigned their prop- 
erty to Wyman by instruments, copies of which 
are annexed to the report. ‘*A notice of protest 
in proper form upon each of the plaintiff's notes 
was duly sent to 268 Purchase street, addressed to 
F. Shaw & Bros., but these notices were not sent 
from there to the defendant or his counsel, and 
the defendant had no knowledge of them, and no 
other notice was given him or Brackley Shaw of 
the dishonor of the notes.” 

“Soon after the defendant went (to Canada) 
said Morse was informed by Mr. Wyman that no- 
tices of protest for F. Shaw & Bros., were pouring 
in by the hundred, and he told Mr. Wyman, in 
substance, that he need not do anything with 
them, and said Morse never saw any of them, nor 
sent the defendant any communication regarding 
them, although he was in constant correspond- 
ence with him about his business affairs.”’ 

Itis also found that, for several years prior to 
the indorsement of the notes, Fayette Shaw had 
his domicil in Newton, in this State, ‘‘and it has 
remained there ever since.’? ‘The plaintiff knew 
of the defendants’ insolvency and of the assign- 
ments to Wyman before the notes became due, but 
it had no knowledge that the defendants ceased to 
have a place of business at No. 268 Purchase 
street, unless such knowledge is to be inferred 
from knowledge of the assignment.” 

“The plaintiff had no notice or knowledge of 
any other address of the defendant or of Brackley 
Shaw, and there was no evidence that the plaint- 
iff knew before commencing this suit that Fayette 
Shaw or Brackley Shaw had or ever had a resi- 
dence in this Commonwealth, nor was there any 
evidence thar the plaintiff had made any effort 
to find out the residence of either Fayette Shaw 
or Brackley Shaw.” 

The first assignment was by Fayette Shaw, of 
Newton, Massachusetts, and Brackley Shaw, of 
Montreal, Canada, doing business under the style 
of F. Shaw & Bros. to Ferdinand A. Wyman, of 
the property of the firm, in trust; first, if said 
Shaws, or either.of them, be adjudged insolvent 
debtors, to convey to the assignee in insolvency 
such of the property as the assignee would be en- 
titled to if the assignment had not been made; 
second, to produce the property to money by sel- 
ling it with the right in Wyman ‘“‘to carry on the 





business of said firm for the completing of the 
manufacture of stock now on hand and otherwise 
so far as shall %e necessary and proper for the 
faithful and economical administration of the 
trusts herein and hereby declared and imposed on 
him, or shall be requested by the beneficiaries” ; 
third, to pay the proceeds (after deducting the ex- 
penses) equitably and ratably to the creditors; 
fourth, to pay the balance to Fayette Shaw ard 
Brackley Shaw, or to the survivor; and it was 
provided that Wyman ‘shall have power in and 
concerning the premises, to use the name of them 
or either of them and of said copartnership, and, 
as their attorney itrevoeable, to do all things in 
and touching the same which they or either of 
them might lawfully do if personally present had 
these presents not been executed.” 


The assignment is upon the condition that if 
they or either of them ‘*shall hereafter make any 
arrangements with their creditors, whereby such 
creditors or a large majority of them consent that 
said property or any portion of the same shall be 
reconveyed to”? them or either of them, Wyman 
shall convey the same “to the parties entitled 
thereto under said settlement or arrangement with 
creditors.” 

The second assignment was subsequent to the 
first between the same parties and of the same 
property, and it provided for a sale of the prop- 
erty, the payment of the proceeds after deducting 
the expenses ratably to creditors, and the pay- 
ment of the balance remaining to the Shaws, or 
the survivor of them, with a power to do ‘all 
things in and touching the premises, which the 
Shaws might do if personally present.” 

This case has been argued by the defendant as 
if the Shaws had gone out of business and one of 
them had retained his residence in Newton, but it 
is plain that they were still interested in the man- 
agement of the trust, and that what remained of 
their business was still carried on at No. 268 Pur- 
chase street, Boston, even if ‘‘they had no place 
of business there, or elsewhere in this Common- 
wealth,’ and that the defendant was an abscond- 
ing debtor in concealment without the Common- 
wealth. It is important that the law of negotia- 
ble paper be definite and certain, and when notice 
has not been actually received in due time by an 
indorser, the question is whether due diligence in 
giving notice has been shown, and this, when the 
facts are all found, isa question of law. Notice 
may be given at the place of residence 
or the place of business, and when 
the place of residence is not the place of domicil, 
notice at the place of business is sufficient, al- 
though it has not been decided that notice at the 
place of domicil is not also good. The facts may 
indeed be such as to make it difficult to determine 
what is the place of residence or the place of bus- 
iness, or whether there is any place of business 
distinct from the place of residence, and courts 
must deal with such cases as best they can. The 
guiding principle is that notice should be sent to 
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the place where the party to be notified will be 
most likely to receive it, and reasonable diligence 
must be shown in ascertaining where that place is. 
When the indorser is a partnership, notice to one 
partner is notice to all, but as the partners may 
reside at different places, and sometimes far dis- 
tant from the place where the business is carried 
on, a notice at the place of business, if there is 
such a place, is plainly the better, because there 
the partnership can best consult and act, so as to 
protect itself from loss. 

In Chouteau v. Webster, 6 Met. 1, ‘‘the defend- 
ant’s general domicil and place of business were 
in the city of Boston, where he had at all times 
an agent who had charge of the management of 
his affairs,’’ but ‘she was actually resident in 
Washington, in discharge of his public duties as 
Senator,”’ and the court held ‘‘that notice to the 
defendant addressed to him at Washington was 
good and sufficient notice of the dishonor of these 
notes.”’ 

It did not appear, as a fact, that the notice had 
been actually received by the defendant. The 
court distinguished between domicil and residence 
and found the decision upon the circumstances of 
the case, and the general rule ‘‘that notice shall 
be so given and at such a place that it will be 
most likely to reach the indorser promptly.’’ See 
Young v. Durgin, 15 Gray. 264. 

It is also plain that Morse, who had charge of 
the defendant’s business and affairs, did not mean 
that the defendant should actually receive the no- 
tices of protest, although he was informed where 
they were sent. On the facts found by the court, 
if the plaintiff had known them all, it must have 
been considered more likely that the defendant 
would receive the notices if sent to 268 Purchase 
street, Boston, than if sent to Newton. It does 
not appear that the defendant had any agent at 
Newton, or anything there but a naked doumicil, 
while he was concealed in Canada; even if his 
family were there, which does not distinctly ap- 
pear, it is not found that they had any authority 
over his business or the business of the firm. 

In Bliss v. Nichols, 12 Allen, 443,the court says: 
‘“‘But the broader and more precise ground on 
which the sufficiency of the evidence of notice in 
this case rests is this, that the being drawn in the 
partnership name, notice to the partnership, 
while it continued, was notice to all the members; 
that the holder, having had no notice of the dis- 
solution of the partnership, had a right to treat it 
as subsisting; and that the notice sent by mail 
addressed to the partnership at its place of busi- 
ness, and where the draft was drawn, was there 
duly received by the agent employed to settle the 
partnership affairs.’"” The execution of the as- 
signment in the present case did not necessarily 
dissolve the partnership, and the notes were all 
expressly made payable in ‘Boston. It may be 
said that Wyman was not the agent of the firm to 
receive notices of protest of notes so as to bind 
the members of the firm personally, but the no- 





tices were not addressed to Wyman, but to the 
firm of its former place of business, where its af- 
fairs were being settled in accordance with the as- 
signments, and there was, so far as appears, no 
other place of business of the firm or of the de- 
fendant, and his actual residence was without the 
Commonwealth and unknown. We are not re- 
quired to decide whether notice addressed to the 
defendant or to the firm at Newton would, under 
the circumstances, have been a good notice, or 
whether, in all cases, the holder of a note may 
assume that the place of business of an indorser 
continues the same from the time of indorsement 
to the maturity of the note, unless he knows, or 
has reason to know, that it has been changed. On 
the facts of this case, we think it was the duty of 
the court below to rule that the notice .was good, 
because it was sent to what had been the place of 
business of the firm where its affairs were actually 
in process of settlement under the trust. It was 
the place where the defendant expected that no- 
tices and letters would be sent to him, and had 
arranged that, if sent there, they should be hand- 
ed to Mr. Morse, who alone had charge of his 
business and affairs, to be forwarded to him in 
Canada, if Mr. Morse deemed them important, 
and there was no other place of business of the 
firm or of the defendant, and he had absconded. 

Although, perhaps, it may be assumed that the 
defendant’s family remained in Newton, and al- 
though the court has found that the defendant’s 
domicil was there, which must mean that he in- 
tended to return there when he thought he would 
be safe from arrest, yet under the decision in 
Grafton Bank v. Cox, 13 Gray, 503, we think, on 
the facts, a demand at 268 Purchase street would 
have been good, if the defendant had been the 
maker of the note, and the law governing a de- 
mand upon the maker is somewhat more strict 
than that governing notice to an indorser. See 
Pierce vy. Cate, 12 Cush. 190. 

We find it unnecessary to express any opinion 
upon the correctness of the ruling of the court, 
upon the admissibility and effect of the proceeding 
in insolvency or in the suit in equity, as that rul- 
ing, if erroneous, has not harmed the defendant. 
By the terms of the report it is only if the defend- 
ant has been harmed by any ruling of law, that 
the finding is to be set aside and a new trial or- 
dered. 

Judgment on the findings. 
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RHODE ISLAND, . J ‘ . - 28,39 
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1. AGENCY. — Principal and Agent — Accredited 
Authority — Liability of Principal for Agent’s 
Acts within Scope of the Agency.—If one holds 
another out to the world as his agent, he is bound 
by such agent’s acts, done within the scope of the 
agency, Without regard tothe authority intended 
to be given such agent by the principal, provided 
third persons are justified, from the acts of the 
principai, in believing the agent had authority for 
the acts done. Griggs v. Selden, s. C. Vt., Aug. 
21, 1886; 5 Atl. R. 504. 


tn 


. ATTACHMENT.—ZJntervention—Removal of Cause 
— Suit aqgaint United States Marshal Attaching 
Goods.—An attaching creditor who has indemni- 
fied the officer may defend or prosecute in the 
name of such officer, but has no right to intervene, 
and be made a party to the record. A United 
States marshal who has taken goods on attachment, 
and is sued in the State courts for conversion, has 
no right, as such marshal, to remove his defense 
into the Federal courts. McKee v. Coffin, 8. C. 
Texas, June 6, 1886; 1S. W. R. 276. 


3. CARRIER.—Duty to Passenger at Depot.—When 
a railroad company provides a platform at its sta- 
tion in sucha manner as to invite passengers to 
walk over it while waiting for trains, or while pre- 
paring to leave the station, it is bound to exercise 
due care towards such passengers while upon the 
platform. The fact that a passenger had started 
to leave the platform ata place not intended for 
that purpose, with a view of crossing the track at 
a point where she had no right to cross it, will not 
relieve the company from liability for an injury to 
such passenger, caused by the negligence of its 
servants, while she was still upon the platform. 
Keefe v. Boston, etc. Co., 8. J.C. Mass., July 3, 
1886; 6 East. R. 400. : 


CHARITABLE UsEs.—Subscription— Effect of— 
Acceptance.—A promise to pay a subscription to 
some charitable object is a mere offer, which may 
be revoked at any time before it is accepted by the 
promisee; and an acceptance can only be shown by 
some act on the part of the promisee, whereby 
some legal liability is incurred or money is ex- 
pended on the faith of the promise. If the prom- 
isor dies before his offer is accepted, it is thereby 
revoked, and cannot afterwards, by any acts show- 
ing acceptance, be made good asagainst his estate; 
but the rule is otherwive when subscribers agree 
together to make up a specified sum, and where 
the withdrawal of one increases the amount to be 
paid by the others. In such case,as between the 


a 





subscribers, there is a mutual liability, and the co- 
subscribers may maintain an action against one 
who refuses to pay. Grand Lodge Good Temp- 
lars v. Farnham, 8. C. Cal., July 1, 1886; 11 Pac. 
Rep. 592. 


5. CONTRACT.— Consideration—Promise to Pay a 
Debt for which Promisor is Already Bound—Re- 
lease of Groundless Claim—Mortgage—Consider- 
ation—Release of Void Levy.—A promise to pay a 
debt for which the promisor is already bound, is 
not such a consideration as will support a contract. 
The release of an utterly groundless claim is not 
such a consideration as will support a contract. 
Where anexecution issued against the execution 
debtor is levied upon the property of a third per- 
son, and there was no color of right for such levy, 
its release will not constitute such a consideration 
as will support a mortgage executed by the owner 
of the property. Harris v. Cassaday, 8. C. Ind., 
June 19, 1886; N. East. R. 29. 


6. 





. Patent — Royalty.—Under a clause ina 
contract, between a patentee and a company which 
agrees to manufacture the patented instrument and 
pay him a royalty, that the company shall pay him 
at least a certain sum annually for royalties or for- 
feit the right to manufacture if he shall so elect, 
the undertaking of the company is not absolute to 
pay such sum in each year, if the specified royal- 
ties do not amount thereto. The company has the 
alternative to pay the excess over the royalties on 
the instruments manufactured up to the sum men- 
tioned, or to refuse to pay beyond the amount of 
such royalties, subject only to the hazard of for- 
feiting its right to manufacture at the election of 
the patentee. Wing v. Ansonia Clock Co., N. Y. 
Ct. App., June 1, 1886; 3 Cent. R. 745. 


7. CORPORATION.—Municipal Corporations—High- 
way — Deject — Collision — Personal Injuries — 
When Defect is Sole Cause of—Due Care Question 
for the Jury.—A. and B. were driving, in the town 
of H. upon a highway which was of defective con- 
struction ata certain point, and, when opposite the 
defect, A. turned his horse to one side to avoid 
contact with an approaching hack, but, in conse- 
quence of the defect, could not turn sufficiently to 
avoid the hack, which collided with the buggy in 
which A. and B. were riding, cnd B. was injured. 
Held, that, in the absence of negligence on the 
part of the driver of the hack, the defect was the 
sole cause of injury, and that the town of H. was 
liable for the injuries sustained by B. The ques- 
tion of due care is a question for the jury. Flagg 
v. Town of Hudson, 8. J. C. Mass., July 3, 1886; 8 
N. East. Rep., 42. 





i 4) 


. . Municipal Corporations—Mayor of City 
—Authorit y—Control of Police Force.—The mayor 
of a city, who is made chief executive officer there- 
of, and whose duty it is to see that all laws of the 
State and ordinances of the city are observed with- 
in the city limits, must necessarily possess contro} 
and supervision over the police and local constab- 
ulary. Under such circumstances, a resolution 
adopted by the board of police commissioners, 
whereby they take from the mayor all control over 
the police force, and assume that control them- 
selves, will be absolutely void. Francis v. Blair, 
S.C. Mo., June 21, 1886; 1S. W. R. 299. 


9. CORPORATION—Municipal Corporations—Streets 
—Personal Injuries—Acts of Residents.—A per- 
son injured by the breaking of a plank, placed 
across a gully in a public street by the residents of 
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the neighborhood, but without the authority of 
the city, and at a place where the gully was not a 
part of the sidewalk or travelled way, cannot re- 
cover damages from the city for such injury. For- 
tune v. City of St. Joseph, 8.C. Mo. 1S. W. 287. 


10 CrrmiInaL Law—Indictment—Conviction of Less- 
er Offense.—On the trial of an indictment it is com- 
petent for the jury to acquit of the offense charged, 
and at the same time convict of an attempt to 
commit such offense, or to convict of any offense 
necessarily included in the offense charged. Lang 
v. State, S. C. Tenn., June 10, 1886; 1S. W. Rep., 
318. 


11. . Plea of Guilty—Agreement With 
Prosecutor that Sentence May be Withheld.—Af- 
ter an accused, who is of age, enters a plea of 
guilty, the court must either sentence him at the 
time, or place him in the custody of the sheriff 
until such sentence; and an agreement with the 
prosecuting attorney, under sanction of the court, 
that the accused may remain at large without sen- 
tence so long as the offense is not repeated, is un- 
anthorized, and of no effect in aid of the accused. 
Gray v. State, 8. C. Ind. June 28, 1886; 8 N. East, 
Rep. 16. 











12. ———. Practice—Continuance and Ad- 
journment—Adjournment From Day to Day— 
Sheriff's Powers Under Statute—Grand Jury— 
Testimony Before, Admissible in Rebuttal, When. 
—Court may be opened by a circuit judge on the 
first day of the term, and an order entered that, 
if no circuit judge of that circuit be there, at five 
o’clock P. M., of that day, the sheriff shall adjourn 
the court until the succeeding day. If, at any 
time, no judge is present, the sheriff, under § 20 
of the circuit court act, (1 Starr & C. 8. ¢. 37, par. 
60,) may open and adjourn the court from day to 
day by proclamation in the court house, and notice 
posted on the court-house door. The adjournment 
for the first day, under such order, needs no such 
proclamation or notice. It is admissible to dis- 
credit a witness by proving, by a grand juror, that 
such witness testified differently before the grand 
jury. The secrecy of the proceedings of the grand 
jury has been so far relaxed. 1 Starr & C. St. ¢. 38, 
div. 11, § 10, p. 859, par. 472. Bressler v. People, 
S.C. Ill. Aug. 15, 1886, 8 N. East. Rep. 62. 


18. CRIMINAL PRACTICE—Evidence—Inaccuracy not 
Misleading as to Evidence, not Fatal—Mandatory 
Words in Instruction as to Effect of Evidence Dis- 
approved— Sentence— Opportunity to Object to— 
Deprivation of, Not Fatal in Minor Felonies.— 
Whether an inaccuracy in an instruction is ground 
for reversal in a particular case depends quite as 
much upon the evidence before the jury, to which 
the instruction might be applied, as upon the ab- 
stract accuracy of the language of the instruction; 
and so, if it is apparent that the language of the 
instruction, though inaccurate, yet, when applied 
to the evidence before the jury it could not have 
misled the jury, the inaccuracy will not be ground 
for reversal. An instruction telling the jury that 
in certain contingencies they should disregard cer- 
tain evidence, held, properly refused. “May” 
ought to have been used instead of ‘‘should.”? In 
minor felonies the failure to give the prisoner op- 
portunity to say why sentence should not be passed 
upon him is not ground for reversal. The court 
limit the decision as not applying to a capital case. 
Bressler.v. People, 8. C. Th. Aug. 15, 1886; 8 N. 
East. Rep. 62. 





14. DamMaGES—Exemplary Damages— Wife’s Tort— 
Husband’s Liability.—Exemplary damages are re- 
coverable in an action against a husband and wife 
for the malicious tresspass of the wife, even 
though the husband be free from blame. Lombard 
v. Batchelder, S. C. Vt. Aug. 21, 1886; 5 Atl. Rep. 
511. 


15. DEED—Condition— Covenant .—The provision in 
a deed: “But, nevertheless, this grant and con- 
veyance is made with this limitation and qualifica- 
tion, and on these express conditions, that if, at 
any time hereafter, any building shall be erected 
on said tract or any part thereof, whose first cost 
shall be less than $4,000, and which shall be used 
for any other purpose than a dwelling house; orif 
said tract shall be used for any other purpose than 
‘a meadow or park, then the whole of said tract 
shall be at once forfeited and revert to the grantor 
his heirs and assigns forever’’—is a condition, and 


not a restriction merely or personal covenant. <A 


quitclaim deed from the grantor to the plaintiffs 
grantor released to him the right o f entry and de- 
stroyed the conditions, and makes the title abso- 
lute in the plaintiff, including the right of rever- 
sion; the right to enter for condition broken being 
assignable by statute. Gen. Stat. part 6, p. 47, § 1. 
Hoyt v. Ketchum, 8. C. Conn. June —, 1886; 2 N. 
Eng. Rep. 557. 


16. Equiry—Parties—-Joinder — Mortgage— Fore- 
closure — Trust Deed—Statute of Frauds.—A 
court of equity, even after a final hearing on the 
merits, and on appeal to the court of last resort, 
will compel the joinder of necessary parties de- 
fendant. A _ strict foreclosure is not allowed or 
recognized by the courts of Missouri. Every 
mortgage debtor is allowed his day in a court of 
equity. Where the owner of a trust deed fore- 
closes the same, and buys in the premises at a nom- 
inal or grossly inadequate sum, under a verbal 
agreement to hold said premises in trust, and ex- 
pose them at public sale, and render the surplus 
proceeds, after satisfying the debt, to the mort- 
gagor, equity will compel the creditor to carry out 
such agreement before allowing him to enforce 
papment of the note accompanying the trust deed. 
O’ Fallon v. Clopton, 8. C. Mo. June 21, 1886; 15. 
W. Rep. 302. 





17. . Parties—Same Subject-Matter—Reser- 
vation—Issues.—Where two suits have been 
brought between the same parties, relating to the 
same subject-matter, but in the second suit the 
parties to the first suit are reversed; the suits are 
brought in different counties; the second Dill is 
not a cross-bill in form, and does not refer to the 
first bill, nor recite its proceedings; and the facts 
in the two suits, if determined on bill and answer, 
are not the same—the suits cannot be determined 
upon reservations of the two suits together, each 
upon bill and answer, and the causes must first be 
heard upon the issues. Quincy, etc. Bank v. Tan- 
sey, 8. J. C. Mass. Jnly 1, 1886; 8 N. East. 49. 





18. ———. Practice— When bill in will not be Con- 
sidered Multifarious.—A billis not multifarious, 
because it joins as defendants some of the sure- 
ties on two bonds given for successive terms, al- 
leging that the collector kept but one running ac- 
count, to which collections were applied indis- 
criminately. In rendering the opinion of the court 
upon this point, Somerville, J. said: ‘The first 
and second bonds are, in effect, but legally one 
under the statute, the sureties on the additional 
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bond being made co-sureties with those on the 
first. The principal in the third bond is the same 
as the principal in the other two, being the one 
debtor who is primarily liable, and for the settle- 
ment of whose accounts with the complainant, the 
bill is filed. He is thus, in a certain sense, a liga- 
ment or connecting link between all the bonds- 
men. The demands against the two sets of sure- 
ties, it is true, are to some extent, distinct claims, 
but they are not entirely disconnected in view of 
the particular facts of this case. The collector is 
averred to have kept one running account extend- 
ing all the way through his last two official terms, 
applying the funds collected miscellaneously with- 
out regard to any prvuper appropriation of pay- 
ments. The sureties on each bond are interested 
inthe taking of the account, and in the proper 
adjustment of these payments, and of correction 
of alleged sums in the account. The question of 
multifariousness is often one of policy and con- 
venience, and therefore rests largely within the 
discretion of the court. It is sufficient to sustain 
a bill against such a charge that each defendant has 
an interest in some one matter common to all the 
parties. The objection is discouraged when sus- 
taining it might lead to inconvenience or defeat 
the ends of justice. Filing separate bills against 
each set of sureties in this case, it seems to us, 
might lead to great inconvenience in view of the 
peculiar interest each surety has in the taking of 
the account, and the correction of the alleged er- 
rors of credits and payments.” Lott v. Mobile 
County, 8. C. Ala. Dec. Term. 1885-86. 

19. EVIDENCE—Contract in Writing—Parol, to Al- 
ter or Enlarge—Conflict of Laws—Conditional 
Sale—Lex Loci Contractus—Est oppel.—A writing 
showing an absolute sale of a horse cannot be 
changed or enlarged by parol evidedce to the ef- 
fect thet such sale was in fact conditional, as 
against an attaching creditor who had been shown 
the writing. When certain chattels were sold in 
New Hampshire under a parol condition that the 
title should remain in the vendor until they were 
paid for, and it appeared that such conditional sale 
was valid by the laws of that State against attach- 
ing creditors or subsequent purchasers, such title 
will be upheld in Vermont, when the vendor has 
done nothing to estop him from setting up his ti- 
tle. Dixon v. Biondin, 8. C. Vt. August 28, 1886; 
5 Atl. Rep. 514. 


20. . Indict ment— Trial— Criminal Law—Peo- 
ple not Compelled to Produce all Witnesses In- 
dorsed—Reasonable Doubt—Circumstantial Evi- 
dence—Instructions—Credibility — Admissions — 
Repetition of Instructions.—The people are not 
compelled to produce all accessible witnesses 
whose names are indorsed on the indictment, and 
to give the defense an opportunity to cross-exam- 
ine such witnesses. The reasonable doubt which 
the jury.is permitted to entertain must be as to 
the guilt of the accused on the whole evidence, 
and not as to any particular fact in the case. This 
rule, as to particular facts, applies, @ fortiori, to 
circumstantial evidence introduced to corroborate 
direct testimony to the principal fact in issue. In- 
structions on the credibility of witnesses, and up- 
on the effect of admissions, reviewed and approved. 
The court need not give additional instructions 
upon points already fully covered by instructions 
given. Bressler v. People, 8. C. Ill. Aug 15. 1886; 
SN. East. Rep. 62. 


21. EvipENCE.—Records—Parol Evidence Affecting 
—Admissibility—Counties—Records of Board of 








Supervisors — Correction by Clerk.— Parol evi- 
dence, offered for the purpese of showing that 
what a party claims to be a record is not a record, 
is properly admissible, and is not parol evidence 
for the purpose of contradicting a record. A 
clerk of a board of supervisors is not clothed with 
power, of his own account, to correct a record of 
the proceedings of the board, even if it is shown 
that he made the correction in accordance with the 
true state of facts. Dyerv. Brogan, 8. C. Cal., 
July 18, 1886; 11 Pac. Rep. 589. 


22. Fraup.— Sale of Goods—Intent — Evidence— 
Creditor.—To render a sale of chattels void on the 
ground of fraud, the vendee must have bought 
with the intention of never paying for them, and 
such dishonest intention must have actually ex- 
isted at the precise time of purchase, and not be a 
mere afterthought. This fraudulent intention can 
seldom be established by direct evidence, and is 
therefore allowed to be shown by proof of cireum- 
stances from which the jury may infer such intent. 
The circumstances of this particular case re- 
viewed, and held to show fraud suflicient to avoid 
the sale. As against a vendor thus deceived and 
defrauded, an attaching creditor cannot be deemed 
an innocent purchaser for value. Taylor v. Mis- 
sissippi Mills, S. C. Arkansas, July 3, 1886; 18. 
W. R. 283. 


23. . Statute of Frauds—Guarant y—Memor- 
andum—Parol Evidence.—It is sufficient to sati-fy 
the statute of frauds requiring that the memoran- 
dum of guaranty shall show who are the parties 
to the contract, if that fact appears by description 
instead of by name; and if the promisor or prom- 
isee is described instead of named, parol evidence 
is admissible to apply the description and identify 
the person meant. Jones v. Dow, 8S. J. C. Mass., 
June 30, 1886; 6 East R. 408. 








24. . Statute of Frauds—Part Performance— 
Estoppel—Acts in Reliance on Oral Agreement .— 
The underlying principle upon which courts en- 
force oral agreements within the statute of frauds, 
on the ground of “part performance,” is that when 
one of the parties has been induced to alter his 
situation, on the faith of the oral agreement, to 
such an extent that a refusal to enforce it would 
result, not merely in the denial of the rights which 
the agreement was intended to confer, but in the 
infliction of ‘tan unjust and unconscientious injury 
and loss” upon him,the other party will be held es- 
topped, by force of his acts, from setting up the 
statute. The acts constituting “part performance’’ 
must have been done in reliance upon and in pur- 
suance of tne oral agreement, and be related to 
and connected with it, but are not confined to do- 
ing what the contract stipulates; that is, ‘“‘part 
performance,” strictly so called. The acts must 
have been done by and to the prejudice of the 
party seeking to assert or enforce the contract, or 
those under whom he claims title: but any act 
which the party to the contract might have assert- 
ed and relied on as part performance may be as- 
serted and relied on by those claiming under him. 
Brown v. Hoag, 8. C. Minn., June 7, 1886; 29 N. 
W. R. 135. 


25. HOMESTEAD.— Abandonment. — The question 
whether or not a homestead has been abandoned, 
turns mainly on the real intention of the home- 
steader, and is purely a question of fact. Cir- 
cumstances reviewed, and held not to constitute 
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an abandonment. Bowman v. Watson,S.C. Tex., 
June 6, 1886; 1S. W. R. 278. 


26. HUSBAND AND WIFE.—Abandonment — Com- 


munity Property —Action—Intervention—Home- 
stead — Exemptions—Rights of Abandoned Wife. 
—The abandonment of a wife by her husband per- 
fects all her rights in and to the community prop- 
erty as effectually as if he were dead. In such 
cases the abandoned wife may intervene for her 
own protection, in actions brought against her ab- 
sconding husband by his creditors. Anabandoned 
wife may claim a dwelling-house, even though 
built on leased grounds, and being a mere chattel, 
as an exempt homestead. Cullers v. James, 8. C. 
Texas, June 25, 1886; 1S. W. R. 314. 


27. INTEREST.—Rule for Computation—Mixed Mu- 
tual Demands — Costs—Appeal— Apportionment 
of Costs.—Under a complicated state of facts (set 
forth in the opinion), it was held that, in the com- 
putation of interest between parties who had 
mixed demands against each other, annual rests 
should be made on the first day of January in 
each year following years in which items of 
account appeared, and simple interest com- 
puted on the amount at each rest from the 
date of rest to date of report, except in cases 
where specific payments had been made, and dates 
given on certain’ promissory notes that defendant 
had given or assumed for orator, in which cases 
interest should be computed from date of such 
payment; and on the said promissory notes, which 
bore annual interest,‘annual interest should be 
computed until the maturity of said notes, and 
simple interest should then be computed on the 
amount of each annual payment from date of pay- 
ment to date of report, assuming that principal 
and interest on said notes had been paid according 
to their terms. Only in exceptional cases will the 
Supreme Court disturb an apportionment of costs 
made by the chancellor. Flannery v. Flannery. 8. 
C. Vt., Aug. 21, 1886; 5 Atl. R. 507. 


28. MASTER AND SERVANT.—Apprenticeship—Suit 
Sor Services after Twenty-One, the Time of Ma- 
jority being in Doubt.—The plaintiff, A., while a 
minor in the reform school, was taken by B., the 
defendant, as an apprentice, under an invalid 
agreement of apprenticeship; B. to receive A.’s 
services during minority, etc. He remained sev- 
eral years in B.’s service, then he absconded, was 
re-arrested, re-committed to the reform school, 
and was remitted to B., as B. testified, at A.’s own 
earnest request. The evidence left it in doubt when 
A. finally left B.’s service,or when A. was of age. 
Sentences to the reform school were limited by law 
to minority. In an action by A. against B. for ser- 
vices rendered after A. claimed to have reached 
majority: Held, that he could not recover if he 
continued to work for B. after arriving at twenty- 
one years of age without a specific contract, or 
without notice to B. he should expect wages. 
Burrows v. Ward, 8. C. R.1., July 10, 1886; 5 Atl. 


29. - Contract for Personal Services— 
Action on Quantum Meruit—Evidence—Compe- 
tency— Testimong Concerning Intention of Anoth- 
er—Set-Off and Counter-Claim— Witness— Ad- 
missibility of Evidence of Hostility.—Where, in 
the case of a contract for personal services, the 
master denies the servant’s rights under the con- 
tract, and attempts to rescind it, the latter is at 











liberty to abandon the contract, and sue for rea- 
sonable compensation for work actually done. 
There is no error in striking out the portion of a 
defendant’s testimony which purports to declare 
the intention of the plaintiff concerning the mat- 
terin dispute between them. In an action ona 
quantum meruit for personal services, the defend- 
ant cannot set off damages arising from his being 
compelled to surrender to his landlord his lease of 
the premises on which the plaintiff had been en- 
gaged to work, because the latter had violated his 
contract, such damage not being a direct conse- 
quence of the plaintiff’s violation of his contract, 
A party is notinjured by cross-examination of a 
witness to show that ill-feeling at one time existed 
between them, if the withess, on the direct exam- 
ination, has testified favorably to the party. An 
employee dismissed by his employer for good 
cause is not entitled to any compensation for ser- 
vices rendered since the last day upon which a pay- 
ment became due to him under the contract. 
Hartman v. Rogers, 8. C. Cal., May 28, 1886; 11 
Pac. R. 581. 





30. —— . Injury to Servant—Knowledge of 
Danger—Master Directed Work.—W here the mas- 
ter undertakes to direct specifically the perform- 
ance of work in a particular manner, the court will 
not say, as matter of law, that the servant is not 
justified in relying to some extent upon the knowl- 
edge and carefulness of his employer, and in re- 
laxing somewhat the careful examination and vigi- 
lance which otherwise would be incumbent upon 
him. Plaintiff, a servant in defendant’s employ, 
had driven a load of hay to defendant’s barn, 
when he was personally directed by defendant to 
drive .through a gateway for the purpose of un- 
loading. In doing so, plaintiff was struck bya 
sign overthe gate-way and injured. There was 
evidence tending to show that defendant was fa- 
miliar with driving such loads through the gate- 
way, and that the plaintiff was not; that it was 
not apparent to the plaintiff from his position, and 
while managing the horses, that he could not drive 
through with safety, and that the defendant from 
his position had a better opportunity than the 
plaintiff of personally observing the fact. Held, 
that the question of negligence, and of defendant’s 
liability, were properly left tothe jury. Haley v. 
Case, 8. J. C. Mass., July 3, 1886; 6 East. R. 411. 


31 





—.. Right of Discharged Railroad 
Employee to Sue for Wages.—A railroad em- 
ployee, upon being discharged from service, js en- 
titled to immediate payment of the wages due, 
and may maintain an action for the recovery 
of the same; the evidence failing to show a gen- 
eral custom among railroads to defer payment, or 
notice to the plaintiff of a regulation or usage of 
his employer to doso. Thompson v. Minneapolis, 
etc. Co.,8. C. Minn., July 13, 1886; 29 N. W. R. 
148. 


82. MORTGAGE.—Foreclosure— Writ of Entry—Ad- 
ministrator as Party—Security for Bondto Sup- 
port—Breach—Demand by Widow Unnecessary— 
Dower—Mortgaged Lands.—The interest and title 
of a mortgagee in real estate vest, upon his de- 
cease, as assets in his executor or administrator, 
who is the proper party to any proceeding for the 
foreclosure of the mortgage. Where suit is 
brought to foreclose a mortgage given to secure a 
bond for the support of a husband and wife during 
their natural lives, a breach of such bond must be 
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shown, but such breach need not be shown to have 
occurred during the life-time of the hushand, who 
died first. It is sufficient if there has been a 
breach since the death of the husband, and before 
the commencement of the suit. Itis not neces- 
sary, to entitle a recovery in such case, to show, 
that any claim has been made by the widow 
for her support on the administrator of the de- 
ceased mortgagor before suit commenced. The 
widow of the deceased mortgagee, before dower 
has been assigned or set out to her, has no such 
legal estate in the premises as would entitle her to 
convey any part thereof to a third person as against 
the administrator of the deceased mortgagee. 
Plummer v. Doughty, 8. C. Me., August 6, 1886; 5 
Atl. R. 526. 


33. NEGLIGENCE.—Evidence.—In an action against 
a railroad company for negligently burning plaint- 
iff’s barn by fire escaping from the smokestack of 
an engine, where it is not shown that the fire was 
caused by either of two engines which were 
claimed to be in perfect order, but it is shown that 
it may have been caused by another engine having 
a hole cut in its fire-screen and not in good order, 
itis a question of fact for the jury which engine 
caused the fire. Where there was a conflict in the 
evidence as to whether the engine which caused 
the fire was sufficiently guarded by a screen on the 
smokestack which would prevent coals of fire 
from escaping, a non-suit was properly refused. 
Seeley v. New York, etc. Co.,N. Y. Ct. App., 
June 8, 1886; 3 Cent. R. 748. 


34. OF FICES—Salary—In England offices are incor- 
poreal hereditaments. In this country a public of- 
fice cannot be the property of the incumbent, but 
belongs to the people. Officers are trustees for the 
public. The legislature may abolish an office (of 
legislative creation), but courts must presume 
that an office, while it exists, is necessary. Al- 
though no special statute exists providing that of- 
ficers shall hold over until their successors are 
chosen, yet a public officer, on the expiration of 
his term without appointment of his successor, 
may and should continue in the discharge of the 
duties of the office, and is entitled to the salary for 
the additional time he serves. Roll v. Carter, 
Md. Ct. App. May 27, 1886; 3 Cent. Rep. 730. 


35. RAILROAD COMPANIES—Fires From Locomotive 
Sparks—Insufficient Averment.— Where a com- 
plaint states that the defendant, in the ‘*month of 
May,”’ negligently permitted fire to escape from 
its engines, whereby property of the plaintiff was 
injured, and assigns no reason why the plaintiff 
cannot state the time with more certainty, the 
complainant may be required to make the com- 
plaint more specific. Where no charge of negli- 
gence in permitting dry grass to accumulate upon 
the right of way is made by the pleading, it is er- 
ror to submit the cause to the jury upon that is- 
sue. Melvin v. St. Louis, eto. Co., 8. C. Mo. June 
7, 1886; 1S. W. Rep. 286. 


86. SaLE— Warranty— Executory Contract — Im- 


plied Condition—Intention to Use Property for 
Particular Purpose.—A contract for the sq@Je of a 
specified lot of logs, at a stated price per 1,000 feet 
to be transported by the vendor to a:distant place 
of delivery, and there measured, delivered, and 
paid for, considered executory, and not an exe- 
cuted sale. At the time of making such an exe- 
cutory contract, the logs being so situated that 
they could not then be inspected by the vendor, 





any undertaking which may be implied onthe part 
of the vendor as to the merchantable quality of 
the logs is to be treated as a condition, rather than 
a warranty as to defects which were, or, being ob- 
vious upon inspection, might have been, discov- 
ered when the logs were delivered in performance 
of the contract; and the receiving and retaining 
of the logs by the vendee under the contract has 
the effect of a waiver of such implied condition as 
to quality. In a purchase of specific defined prop- 
erty no warranty is implied from the mere fact 
that the vendor knew that the vendee intended to 
use the property for a particular purpose. Thomp- 
son v. Libby, 8. C. Minn. July 15, 1886; 29 N. W. 
Rep. 150. 

37. ———. Negligence—Evidence— Witness —1n a 
suit upon a promissory note, where plaintiff was 
vendee of certain real property with power of sale 
thereof, the proceeds of which, when sold, were 
to be applied to the payment of the note; and the 
defense set up was that plaintiff had been negli- 
gent in the sale of the property, and, owing to 
such negligence, the property failed to bring 
enough to pay the note; where it appears plaintiff 
offered the property for sale before maturity of 
the note, but did not get a bid for it, and after- 
wards sold it for an amount which, after deduct- 
ing the amount of incumbrances thereon, was not 
sufficient to pay the note; held, that plaintiff 
might recover the amount still due on the note, 
less the amount paid to defendant from the pro- 

ceeds of the sale of the property. As a general 

rule a party will not be permitted to impeach the 
general reputation for truth, or to impugn, by 
general evidence, the credibility of a witness he 
has called; the party may show that the evidence 
has taken him by surprise, or is contrary to what 
the party had reason to believe he would testify 
to. If the witness has made to the party who cails 
him, or the attorney of such party, a statement to- 
tally variant from his sworn testimony, and on the 
faith of such statement he has been called, he may 
be asked if he made such a statement; and if he 
denies it, such statement may be proved, not for 
the purpose of impeaching his general character, 
but for the protection of the party calling him, in 
the discretion of the judge. Smith v. Briscoe, 
Ma. Ct. App. June 24, 1886; 3 Cent. Rep. 733. 


38. VENDOR AND VENDEE—Contract—Strict Per- 
formance—Election.—A contract for the sale of 
land prescribed definite times for the payment of 

- the purchase price, and contained terms whith, 
standing alone, imported an agreement for strict 
performance, and that the times specified for pay- 
ment should be deemed to be of the essence of the 
contract; but it further provided that, in case of 
any default in such strict performance, the vendor 
should have the right to declare the contract null 
and void. It was further agreed that all overdue 
payments should bear an increased rate of interest. 
Held, that the contract gave to the vendor the 
election to determine whether strict performance 
should be required; that, in the absence of a de- 
termination to require strict performance, and of 
reasonable notice of such election, the mere de- 
fault of the vendee to make the specified pay- 
ments would not operate to extinguish his equita- 
ble rights; and a subsequent declaration of for- 
feiture by the vendor, without notice and reason« 
able opportunity to make payment, Was also inef- 
fectual. O’Connor v. Hughes, 8. C. Minn. July 
12, 1886; 29 N. W. Rep. 152. 
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39. WiLL—Contingent Devise or Bequest —Testator 
gave his property of every kind to trustees, inter 
alia, * * * upon death of his sonto convey the 
estate in equal shares to his son’s wife and chil- 
dren, and, upon death of son leaving no wife or 
child, for the use of achurch. Held, upon death 
of the son leaving a widow, but no child, none 
having been born to him, that the church took 
nothing, the contingency upon which it was to take 
not having occurred, but that the widow took the 
entire residue of the estate. Morse v. Church, Ss. 
C. R. I. June 26, 1886; 5 Atl. Rep. 501. 


40. . Devise— Construction.—A will must be 
construed with reference to the law as it existed 
when the will took effect. Where a devise is to 
A., and “if he dies without issue,”’ then over,these 
words, according to their settled legal construc- 
tion, import a general or indefinite failure of issue ; 
and, whenever found ina will, must be taken In 
their technical sense, unless there be something 
clearly demonstrating a different intention on the 
part of the testator. Under such devise, where 
the first taker takes the fee, the devise over is void 
because the contingency is too remote. Comegys 
v. Jones, Md. Ct. App., May 27, 1886; 3 Cent. R. 











QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 
QUERIES. 


23. A. lives in Louisiana, but does a mercantile bus- 
iness in Mississippi, through a resident agent, B.  B. 
employs a salesman, C., for A. Can D., a Mississippi 
creditor of C.’s garnish the non-resident A.,by service 
of process on B. Again: A owes D., by promissory 
note (same parties). Can D. garnish A. by service on 
B.? Cite authorities, J.B.S. 

Osyka, Miss., July 9, 1886. 


QUERIES ANSWERED. 


Query 43.—[22 Cent. L. J. 430].—A. sells B. and C., 
who are partners, a lot of lumber at $10 per 1000 feet, 
and takes their note forthe amount. B. and C. dis- 
solve partnership, C. assuming the payment of all the 
firm debts, of which A. had notice. After the disso- 
lution C. dies, and his only heir, his father, takes 
charge of his assetts and undertakes to settle his debts. 
A. presents the note of B. and C. to B. for payment, 
and B. refers him to C.’s father, stating that he will 
pay all the firm debts. C.’s father refuses to pay the 
note, stating as an excuse that the measurement of the 
lumber was not correct, falling considerably short of 
the measurement made when the note was given, but 
proposes to pay a smaller amount than the note calls 

or if A. will take it for satisfaction of the note. A. 
hesitates, but finally agrees to take it in order to avoid 
a law suit, and in furtherance of that agreement, C.’s 
father makes A. a small payment, promising to pay 
balance in a few days. He never paid balance, and 
after the expiration of six months, A. sues B. on the 
note of B. and C., and B. sets up as a defense the 
agreement of A. and C.’s father, and the part perform- 
ance thereof, and tenders A. the balance due on the 
agreement. Is A. bound by the agreement he made 
with C.’s father? Cite authorities. 

WILL P. FEAZEL. 





Answer.—An agreement to accept a less sum in sat- 
isfaction-of a greater will not operate as a defense 
against the original claim. Proof of partial payment 
of the sum agreed on, readiness to pay, or of a tender 
and refusal, is not sufficient. R.’s defense is not good. 
An acceptance of all is necessary. Frost v. Johnson 
8 Ohio 393; Noe v. Christie, 51 N. Y. 279; Simmons y, 
Clark,56 11.96; Russell v.Lytle,6 Wend.390; Person y, 
Civer, 29 How. [N. Y.] 482; Smith v. Keels, 15 Rich, 
318. S. S. M. 








RECENT PUBLICATIONS. 





THE AMERICAN DECISIONS, containing the cases of 
General Value and Authority Decided in the Courts 
of the Several States from the Earliest Issue of the 
State Reports to the Year 1869. Compiled and An- 
notated by A. C. Freeman, Counsellor at Law, and 
Author of “Treatise on the Law of Judzments,” Co- 
tenancy and Partition, “‘Executions in Civil Cases,” 
etc. Vols. LXXV and LXXVI. San Francisco 
Bancroft-Whitney Company, Law Publishers, 
Booksellers and Stationers. 1886. 


These two volumes are fully up to the standard of 
the valuable series of which they forma part. We 
could hardly say more in their favor, or add to the 
commendations which we have bestowed on their 
predecessors. If there were nothing else to be said in 
favor of the collection, the well established reputation 
of the editor, Mr. Freeman, as a jurist of rare ability 
and profound learning, would be an ample warrant 
for the favor of the profession. 








JETSAM AND FLOTSAM. 





ANTI-VACCINATION— The London Law Times,says: 
—‘The state of things brought about by the anti- 
vaccination movement at Leicester grows more and 
more discreditable to the administration of the law 
in this country. Recent statistics show that during 
the last year only 20 per cent. of children born in the 
town have been vaccinated, while the total number of 
persons openly defying the law is about 10,000. The 
most serious aspect of the case, however, lies in the 
fact that the guardians have definitely ceased from 
proceeding against defaulters. In other words, a local 
administrative body, charged with the duty of enfore- 
ing the law of the land, take upon themselves to over- 
ride the law by refusing to enforce it. For aught we 
know, the vaccination acts may be as pernicious # 
the people of Leicester suppose. But while they re 
main on the statute-book and are enforced in one patt 
of the country, they ought to be enforced in all. No 
civilized State can afford to have the observance of its 
public statutes made a matter of local option.” 

The “guardians” at Leicester are certainly much té 
blame for not enforcing the law—if they can, but with 
ten thgusand fools resisting their authority they prob- 
ably need reinforcements. There is however, or i 
said to exist, a public functionary who is even more 
remiss than the “guardians,’”’ to-wit, the fool-killer. 
If there is such a person, and Leicester is within hit 
jurisdiction, as surely it ought to be, his opportunities 
there for exercising his peculiar functions are very 
extensive and particularly tempting. 
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